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INTRODUCTION 



The philosophical discussion of state punishment is well on in years. In contrast 
with a large number of ethical problems which are concerned with right and wrong 
in relation to a narrowly specified area of human life and practice and which have - 
at least since the early 70 ’s - been regarded as a legitimate part of philosophical 
thinking constituting the area of applied ethics, reflections on punishment can be 
traced much further back in the history of western philosophy. This is not 
surprising. That the stately mandated infliction of death, suffering, or deprivation on 
citizens should be met with hesitation - from which ethical reflections may depart - 
seems obvious. Such a practice certainly calls for some persuasive justification. It is 
therefore natural that reflective minds have for a long time devoted attention to 
punishment and that the question of how a penal system can be justified has 
constituted the central question in philosophical discussion. 

Though it would certainly be an exaggeration to claim that the justification 
question is the only aspect of punishment with which philosophers have been 
concerned, there has in most periods been a clear tendency to regard this as the 
cardinal issue. Comparatively much less attention has been devoted to the more 
precise questions of how, and how much, criminals should be punished for their 
respective wrong-doings. This may, of course, be due to several reasons. The 
traditional controversy between the utilitarian and the retributivist approaches to the 
justification question may have made it less obvious to proceed into some of the 
more detailed questions. Relics of the view that the question of the punishment 
method and amount is a matter of pure positive law, which cannot be determined by 
abstract ethical reasoning, or the contention that once the more basic justification of 
a punishment system has been provided the more detailed questions would thereby 
also be answered or at least be out of the hands of philosophers, may all be parts of 
an explanation, the more precise content of which is not the present concern. 
However, focus on the general question of justification and a more marginal 
engagement in the problems of penal distribution has had the implication that 
philosophical discussion has often appeared as purely academic manoeuvre far 
removed from the realities of actual penal practice. Deep thoughts contributing no 
practical guidance. 

It is this traditional way of depicting philosophical work which has, in the 
case of punishment, undergone a significant change over the last two or three 
decades. The revival and development of the proportionality principle - with which 
this book is concerned - marks a change in the focus towards an approach which 
seeks to contribute directly to the construction and outfit of the punishment system. 
Proportionalism does, as has been pointed out by one of its chief exponents, help in 
closing the gap between philosophers who have concentrated on why the institutions 
of punishment should exist at all, and penologists who have assumed punishment’s 
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existence and have been concerned with the distribution of sanctions. That the 
principle serves this purpose and that it has thus contributed to a dissolution of a 
strict division of academic labour is, I believe, a noteworthy merit. But obviously 
this is not the only thing which at first glance might direct attention to a closer 
discussion of proportionalism. 

In the following, a few preliminary words will be said about what has 
motivated the present work and what I believe justifies devoting a whole volume to 
an ethical scrutiny of this position. Furthermore, I shall present the reader with a 
brief overview of the content of the ensuing chapters and of what will constitute the 
main argument of this book; that is, it will be indicated why - though it is certainly 
correct that there has been a gap between philosophers and penologists - I do not 
believe that proportionalism is in the end the position that should bring philosophy 
to the front-line of penal practice. 

1. WHY CONSIDER PROPORTIONALISM? 

The question of how punishments should be distributed in a society is obviously of 
ethical importance. Even though one holds, as do most theorists, that a punishment 
system can be justified, this is surely not tantamount to giving carte blanche to 
punishing crimes in any possible way. Whether a perpetrator should be executed, 
imprisoned or fined for a misdeed is in itself a substantive ethical question. 
However, besides the fact that this is the kind of question with which the 
proportionality principle is concerned, and which in itself makes it worthy of 
attention, there are a number of reasons for focusing particularly on this view as the 
candidate for an answer to the distribution question. 

First of all, it is indisputable that proportionalism is at first glance 
intuitively appealing. A reasonable inteipretation of the frequently met sort of 
statements complaining that a particular punishment is too harsh or too lenient for 
the crime, or that the punishment for one crime is absurdly harsh or lenient relative 
to the punishment for another, is to perceive them as expressing a devotion to 
proportionality. As has also been pointed out, the approach to justice which the 
proportionality view represents, can be found even in the way children object to 
disparities in n the blame or punishment imposed on them for acts of similar 
misbehaviour. In fact, theories which seek to explain the origin of the immediate 
appeal of proportionalist judgements have been suggested. For instance, in one of 
his last works Mackie points out the paradoxical character of retribution which in his 
view consists in the fact that, on the one hand, a retributive principle of punishment 
cannot be explained within a reasonable system of moral thought and, on the other 
hand, that such a principle cannot be eliminated from our moral thinking. Mackie’s 
answer to the paradox is to adopt a Humean approach according to which moral 
distinctions are founded on sentiment, not on reason, and he supplies his position by 
offering a biologically based explanation of such emotions. Retributive behaviour, 
he suggests, can be seen as something which tends to benefit a retaliator by 
discouraging an aggressor from repeating an attack. In creatures which possess a 
sufficient capacity for emotion, retributive behaviour will naturally be accompanied 
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by the development of retributive emotions. Whether it is correct that retributivist 
behaviour and emotions can in this way be traced back to mechanisms of natural 
selection is, of course, a controversial question and not one we need to be bothered 
with in the present context. Neither is it necessary to consider other conjectures 
concerning the genesis of such emotions. But what in the first place initiates the 
development of such theories is the fact that we actually possess the kind of 
emotions which are captured in a retributivist position and, more narrowly, in a 
proportionalist approach to punishment. Now, the existence of such emotions does 
not, of course, in itself show that proportionalism is an ethically valid position. But 
it certainly provides a reasonable starting point and motivation for considering 
whether the view can stand a closer scrutiny. 

The second thing which motivates an ethical investigation of a 
proportionalist distribution of punishment is that the view has in several countries 
formed the ground on which convicts have been punished. The story of how 
proportionalist ideals gained a foothold in modern penal practice has often been 
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told. Penological thinking in the 50’s and 60’s was predominantly consequentialist. 
The criminal sanction was believed to control crime by its deterrent, rehabilitative, 
and incapacitative effects. Retributivist concerns were to a large extent eschewed 
and regarded as a reactionary approach to punishment. However, the late 60 ’s and 
the early 70 ’s marked a period of growing discontent with the existing penal order. 
The dominating rehabilitative ideal was attacked both theoretically and empirically. 
Perpetrators should no longer be regarded as sick and as individuals in need of 
treatment. The analogy between patients and criminals was rejected (and, even if 
some criminals actually were sick, the criminal-justice system was no longer 
regarded as capable of administering the requisite cure). The individualized 
approach to punishment fostered by the basic rehabilitative idea that punishment 
should be tailored to the needs of the individual criminal was accused of leading to a 
lack of control and to arbitrariness in decision-making. And disillusionment with the 
impact of rehabilitation on rates of recidivism prompted a “nothing works” 
atmosphere. 

Likewise, the use of incapacitation became widely criticized. The 
assumption on which the incapacitation idea was based, namely, that inmates would 
have continued to commit crimes had they been free, was attacked in several ways. 
It was no longer believed that crime would be prevented by removing some 
criminals from society (and, even if this should to some extent be the case, the price 
was considered too high). The general frustration over inequity, injustice and 
arbitrariness in the application of the law - or as one of the main critics put it: the 
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“lawlessness in sentencing” - formed the platform for an antithetical revival of 
retributive ideals, now presented under the title of “just deserts”. By basing the 
punishment system on proportionalism the problems were apparently avoided. The 
practice of individualized and indeterminate punishments which had been a crucial 
part of the treatment-oriented system would be abandoned and one would be 
allowed to put aside many of the empirical questions on which consequentialist 
punishing was based, and to which there were no clear answers. 
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During the 70’s and 80’s the new ideals led to a reform of the penal codes 
in several countries: the USA and Europe, as well as in other parts of the world. In 
the USA the work of sentencing commissions led to the implementation of 
proportionate punishment schemes. Among the most significant attempts to reflect 
such concerns were those of Minnesota and Oregon. The proportionalist guidelines 
were presented in the form of sentencing grids: two-dimensional scales of sanctions 
with a vertical axis grading the seriousness of various sorts of criminal conduct and 
a horizontal axis rating the extent of the offender’s prior criminal record. In relation 
to the Canadian sentencing system, the sentencing commission noted that “... the 
paramount principle governing the determination of a sentence is that the sentence 
be proportionate to the gravity of the offence and the degree of responsibility of the 
offender for the offence” . And Australian High Court decisions pronounced 
proportionality as the primary objective of sentencing in Australia. In Europe, 
Finland amended its penal code to adopt a policy of proportionate sanctions as early 
as 1976. It was specifically emphasized that a punishment should be measured for it 
to be in “just proportion” to the damage caused and the guilt of the offender. And, 
little more than a decade later, similar reforms took place in Sweden. In England and 
Wales changes came about with the Criminal Justice Act of 1991. The 1990 White 
Paper preceding the 1991 Act presented itself as offering “a coherent legislative 
framework for sentencing with the severity of the punishment matching the 
seriousness of the crime”, and pointed at desert as being the primary aim of 
sentencing. Though specific guidance for the sentencers in the European countries 
which underwent changes was not given by the kind of numerical guidelines which 
were adopted in the USA but rather through statutory guiding principles, the 
underlying rationale was still one of proportionality. 

As this small sketch of a part of modern legal history indicates, the 
abandonment of consequentialist ideas and the revival of retributive ideas in penal 
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practice is one of the most striking changes to have occurred over the last decades. 
The mere fact that such reforms have taken place does not, of course, per se show 
anything about the plausibility of the involved rival moral principles. However, the 
fact that sentencing systems have been constructed in ways that attempt to reflect 
the principle of proportionality, that is, that the principle is not merely a 
philosophical abstraction but also a view on the ground of which persons convicted 
of crimes have actually been punished, does certainly also make it reasonable to 
consider whether the principle is one that we should in the end applaud and be 
morally satisfied with. 

The third and, indeed, the main motivating reason for engaging in such an 
investigation does not concern the sketched reforms in penal practice but the 
changes which took place in the academical thoughts on punishment. These changes 
were certainly just as remarkable as the practical upheavals. In the period before and 
during the middle of the 20th century there were very few who believed in 
retributivism, and even fewer who openly defended it as the most plausible approach 
to punishment. This is evidenced by the manner in which those theorists who felt 
that there were substantial points to be extracted from the Kantian and Hegelian 
thoughts on the matter exposed their viewpoints. In 1939 Mabbott opened his 
defence of retributivism by claiming that he felt sure his enterprise would arouse 
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deep suspicion and hostility both among those involved in penal practice and among 
philosophers who regarded the retributive view as “the only moral theory except 
pe^aps psychological hedonism which has been definitely destroyed by criticism 
. Retributivism was regarded only as a polite name for revenge. A barbarous or 
inhumane position far distant from what could possibly be regarded as a reflective 
or enlightened approach to the issue. In that light it is not surprising that Mabbott in 
a later comment on contemporary British philosophy noted that “retribution l^as 
been defended by no philosopher of note [for over fifty years] except Bradley ..” . 

During the 60 ’s a number of philosophers declared their approval of 
retributivism. However, the dominance of consequentialist thinking was clearly 
witnessed by the fact that the main focus for the retributivists was on pointing out 
unacceptable implications of consequentialism rather than on elaborating on the 
content of their own position. At this point things changed significantly in the 70’s. 
References to the renaissance or revival of retributivism became part of the standard 
refrain in titles and opening lines of works on punishment. And, in the 80’s, Gross 

could without hesitation proclaim that “liberal opinion no longer need to be 
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ashamed to associate itself with concern about just deserts” . Today it would 
certainly be a bad euphemism to talk of an incipient interest in retributivism. Rather 
is it correct to claim with Davis that “.. today, the theory of punishment is largely 

13 

retributive theory” . However, this fact does not mean, as one might perhaps 
believe, that theorizing about punishment is more or less over. On the contrary, 
there is today much discussion for instance between retributivists and theorists who 
only partly defend retributivist thoughts and, especially, between exponents of 
different versions of retributivist theories. 

The point that makes the revival and present dominance of retributivism 
interesting in relation to this book is, obviously, that the proportionality view is 
intimately related to retributivist thinking. Sometimes proportionalism is even 
presented as a necessary condition for the classification of a theory as retributivist. 
As will later be argued, I do not believe that such a classification is sound. 
However, it is an indisputable fact that the proportionality view is always defended 
as the retributivist answer with regard to distribution of punishment. And this is so, 
even though these theories are in other respects very different. Even the theories 
which are not genuinely retributivist in shape but which are more properly classified 
as hybrids between retributivist and consequentialist concerns often incorporate 
proportionalist considerations. The wide acceptance of the principle, combined with 
the fact that relatively few have taken on the tasks of clarifying what it precisely 
implies and of assessing the principle morally - since this is a book in ethics - is the 
main motivation for engaging in an evaluation of the view. 

In sum, the fact that the proportionality principle has some intuitive appeal, 
that it has been applied as a basic principle in penal practice, and finally that it is 
proclaimed to be morally sustainable is, I believe, what makes it reasonable for it to 
be subjected to a thorough investigation. 
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2. A BRIEF OVERVIEW 

Before embarking on the scrutiny, it is reasonable and hopefully helpful to say a few 
words about the content of the following chapters and, more precisely, about what 
constitutes the main arguments to be advanced. The discussion will proceed along 
the following lines. 

Chapter 1 begins by providing a more precise account of the content of the 
proportionality principle. The principle is defined in a way which, I believe, is 
uncontroversial and which manages to embrace some of the more detailed 
disagreements which exist between varying retributivist interpretations of the view. 
The main theme, which is then taken up, is how this principle can possibly be 
morally sustained. The question is complicated by the fact that “retributivism” is a 
label which covers several very different theories. The first theory which is 
considered is, what I call the simple desert theory, according to which wrongdoers 
deserve to suffer. Subsequently, the two most influential theories are considered: 
firstly, expressionism according to which punishment can be seen as a 
communicative process in which a perpetrator is, through the conveyance of an 
appropriate condemnatory message, held accountable for his misdeed; and, 
secondly, the fairness theory which perceives punishment as a way of restoring a 
fair balance of benefits and burdens between the criminal and law-abiding members 
of the society. Finally, comments are added on the possibility of providing a non- 
foundationalist justification of proportionalism. The contention of the chapter is that 
in the end neither of the different approaches succeeds in justifying proportionality. 

Chapter 2 concerns the question which any proportionalist will have to 
face, namely, what should determine the seriousness of a crime? If punishment 
should be meted out in a way that is warranted by the seriousness of the crime that 
has been committed, then obviously one needs an answer as to what makes one 
crime more serious than another. The traditional reply consists in a dual- 
dimensional account: seriousness is determined by harm and culpability. In a 
background of what constitutes the most elaborate theory for gauging criminal 
harm, some of the problems relating to the harm dimension of crime gravity are 
discussed. And a longer passage is subsequently devoted to considering mens rea 
and responsibility, both of which determine a perpetrator’s culpability. Several 
proportionalists also believe that respect to a prior criminal record should be 
payed in the final assessment of how severely a criminal should be punished. 
Some of the arguments in favour of this view, along with some of the theoretical 
problems which are led to by recidivism, are considered. It is argued, that the 
different determinants of crime seriousness are confronted with what I call a 
challenge of relative comparison and a challenge of absolute comparison. The 
chapter ends with a discussion of a particular fairness theoretic account of crime 
gravity which proclaims it is able to get around the outlined challenges. 

Chapter 3 takes up an issue which is clearly of equal importance in a 
discussion of the proportionality principle, namely, what makes one punishment 
more severe than another? It is argued that a plausible account of severity, which is 
immune to the Benthamite challenge that one and the same punishment may affect 
those on whom it is imposed very differently in terms of what counts with regard to 
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assessment of degree of severity, cannot be provided. Considerations on the possible 
after- and side-effects which a punishment may have for the punished are also 
presented. The discussion serves the purpose of providing a clearer idea of what 
proportionality amounts to and challenges one of the suggested merits of the 
principle, namely, its applicability in actual penal practice. A brief comment is 
finally added on why the concept of mercy does not at this point provide a resort for 
the proportionalist. 

Chapter 4 concerns the question of how severely particular crimes should 
be punished, or what is usually known as the “anchor problem”. Despite the fact 
that proportionalism has sometimes been accused of leading to a toughening of 
sentencing levels, the standard contention among adherents of the principle is that 
the desert model certainly does not constitute a derivative of a “throw away the key” 
approach to punishment. Proportionalism, it is typically underlined, is not a 
draconian theory. However, too little attention has been paid to the theoretical 
ground for the question of how different crimes should actually be punished. In 
considering this question, I set out by outlining and evaluating different approaches 
to what kind of matching there should be between a crime scale and a scale of 
punishments. This leads into a more substantive discussion of how the two scales, 
once constructed, should be anchored. The first conjecture to be evaluated is based 
partly on considerations of the concept of human dignity. The second conjecture in 
a subtle way seeks to combine considerations of desert, crime prevention, and 
parsimony in punishing. It is argued that neither conjecture manages to provide 
proportionalists with a theoretically well-founded guidance with regard to how 
severely criminals should be punished. 

Chapter 5 takes its point of departure in the uncontroversial assumption 
that what we wish of a theory of punishment is not merely a theory which is 
theoretically or formally sound for some possible world but is also a theory which 
can guide us in the actual world. The question of the applicability of the 
proportionality principle leads to a discussion of two problems. The first concerns 
the practical consistence of applying proportionality as the governing principle of a 
penal practice which is imperfect and fallible. The principle faces what I refer to as 
“the challenge of self-defeatingness”. Several traditional deontological ways of 
meeting this challenge are rejected, but in the end it is argued that the challenge 
does not itself constitute a genuine problem for the proportionalist. However, it 
generates a problem of priorities. The second problem that is brought forward 
concerns the possibility of carrying out just punishments in an unjust society. It is 
considered how different aspects of social justice affect the legitimacy of applying 
the proportionality principle. It is concluded that the principle faces problems once 
we take the vital step from penal theory to penal practice. 

Chapter 6 begins by offering a summary of the main conclusions which 
have been drawn in the foregoing chapters; it goes on to consider whether the 
outlined problems which proportionalists are confronted with can be avoided by 
adopting distributional principles which allow for deviances from strict 
proportionality. A number of theorists have defended hybrid theories which in 
different ways involve modifications of proportionality. Five versions of relaxed 




THE ETHICS OF PROPORTIONATE PUNISHMENT 



proportionality are considered and it is argued that none of these conjectures 
manage to avoid the basic problems which confront traditional proportionalism. 

As this overview indicates, the view that is defended is that the 
proportionality principle does not constitute a plausible candidate as to how 
punishment should be distributed. The criticism which is presented can basically be 
boiled down to the following three conclusions: firstly, that the principle lacks a 
profound moral justification; secondly, that the principle is encumbered with a 
number of theoretical problems which are not easily surmountable; and thirdly, that 
the principle faces problems once we take the step from the ideal spheres of penal 
theory to actual penal practice. Two comments of methodological shape should be 
made in relation to the discussion of these controversial conclusions. What we are 
considering in a discussion of the proportionality principle is certainly not - as has 
in earlier periods often been assumed - a literalistic reading of the biblical demand 
“Thou shalt give life for life, eye for eye, tooth for tooth, hand £or hand, foot for 
foot, burning for burning, wound for wound, stripe for stripe” . In the modern 
retributivist epoch the content of the distribution view has been clarified and a 
number of different answers to the questions which relate to the principle has 
crystallized. In order to defend the three general conclusions it is, therefore, not 
sufficient to consider one single approach to these problems. What this means is that 
a large part of the ensuing discussion will consist in an outline and evaluation of 
various different answers which recent proportionalists have provided. The days 
when it was common to apply the same yardstick to all retributivists by rejecting 
their outlooks on the ground of very general - and often caricaturing - counter- 
arguments are certainly over. 

Furthermore, and more importantly, it is aimed that the principle is 
discussed in a way that is relevant for those who defend it. Retributivists have 
sometimes complained that a part of the criticism which has been directed against 
their viewpoints has been misplaced: it has consisted merely in emphasizing the 
theory’s non-utilitarian character. Even though there are only a very few modern 
deontological positions which are not at all sensitive to utilitarian or other forward- 
looking considerations it is nevertheless clear that a criticism which consisted 
merely in pointing out deviances from a utilitarian point of view would focus 
precisely on what retributivists regard as part of the strength of their position and 

15 

would thus not contribute much, if anything, to the debate. The idea in this work 
has been to assess what proportionalists themselves argue and therefore recognize as 
being important parts of their theory and, as far as possible, to do so in such a way 
that the outlined problems cannot merely be held to reflect differences in basic 
methodological assumptions. For instance, this is the case in the evaluation of the 
justification of proportionalism; this does not consist of a discussion of whether the 
fairness theory or the expressionist theory of punishment is morally plausible - a 
discussion which might lead into a methodological discussion of how ethical 
theories can at all be validated - but merely in whether the theories, as held by their 
exponents, actually succeed in justifying proportionalism. The accept-as-many-as- 
possible-of-your-opponents-assumptions strategy has constituted the guiding idea. 
This procedure, I hope, might help avoid a situation - which to often occurs in 
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ethical debates - where conclusions that are reached through analyses seem pointless 
from the criticized part’s point of view. 




10 



THE ETHICS OF PROPORTIONATE PUNISHMENT 



NOTES 



^A. von Hirsch, “Proportionality in the Philosophy of Punishment: From ‘Why Punish?’ to “How 
much?””, Israel Law Review, vol. 25, 1991, p. 580. 

9 

See, for instance, A. von Hirsch, “Sentencing reform: its goals and prospects”, in A. Duff, S. Marshall, 
R. E. Dobash and R. P. Dobash (eds.), Penal Theory and Practice, Manchester University Press, 1994, p. 
28. 

J. L. Mackie, “Morality and the Retributive Emotions”, Criminal Justice Ethics, vol. 1, 1982. 

^To mention a few references see, for instance, P. L. Griset, Determinate Sentencing, State University of 
New York Press, United States of America, 1991; B. Hudson, Justice Through Punishment, Macmillan 
Education, Hong Kong, 1987; A. von Hirsch, K. A. Knapp and M. Tonry, The Sentencing Commission 
and Its Guidelines, Northeastern University Press, Boston, 1987; A. von Hirsch, Censure and Sanctions, 
Clarendon Press, Oxford, 1993; M. Wasik and K. Pease, Sentencing Reform. Guidance or Guidelines?, 
Manchester, 1987; M. Tonry and K. Hatlestad, Sentencing Reform in Overcrowded Times, Oxford 
University Press, United States of America, 1997. 

^M. E. Frankel, “Lawlessness in Sentencing”, Cincinnati Law Review, vol 41, 1972; reprinted in an 
excerpted version in A. von Hirsch and A. Ashworth (eds.), Principled Sentencing, Hart Publishing, 
Oxford, 1998. 

^Canadian Sentencing Commission, Sentencing Reform: A Canadian Approach, Canadian Government 
Publishing Centre, Ottawa, 1987, p. 154. 

^See M. Bagaric, Punishment & Sentencing: A Rational Approach, Cavendish Publishing, Great Britain, 
2001, p. 165. 

8 

Quoted from I. Dunbar and A. Langdon, Tough Justice, Blackstone Press Limited, Great Britain, 1998, 
p. 89. However, the 1991 Act was not interpreted as strictly in desert terms as desert theorists would have 
wished; see A. Ashworth, “Four Techniques for Reducing Disparity”, in A. von Hirsch and A. Ashworth, 
Principled Sentencing, Hart Publishing, Oxford, 1998, pp. 230-31. 

^For a discussion of more recent developments see, for instance, C. Clarkson and R. Morgan (eds.), The 
Politics of Sentencing Reform, Clarendon Press, Oxford, 1995. 

l^J. D. Mabbott, “Punishment”, reprinted in H. B. Acton (ed.), The Philosophy of Punishment, St 
Martin’s Press, Great Britain, 1969, p. 39. 

1 1 Quoted by K. G. Armstrong in “The Retributivist Hits Back”, in H. B. Acton (ed.) ibid., p. 138. 

12 

H. Gross, “Culpability and Desert”, in A. Duff and N. Simmonds (eds.), Philosophy and the Criminal 
Law, Franz Steiner Verlag, Wiesbaden, 1984, p. 59. 

13 - 

M. Davis, To Make the Punishment Fit the Crime, Westview Press, United States of America, 1992, p. 

6. 

l4 Exodus, XXI, 23-25. 

See, for instance, J. G. Murphy, “Three Mistakes about Retributivism”, Analysis, 1971. 




CHAPTER 1 



PROPORTIONALISM AND ITS JUSTIFICATIONS 



Though the idea of proportionalism is susceptible to different interpretations and has 

sometimes even been accused of being obscure - for instance, Bentham at one point 
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claimed that the term “proportionate” is more “oracular than instructive” - the way 
the concept has been used in the retributivist tradition and the way it will be used in 
this and ensuing chapters will not be controversial. Retributivists have, of course, 
given a very different content to some of the more detailed sub-views inherent in 
proportionalism, but the overall idea is relatively simple and can easily be spelled 
out. In this chapter, I shall start by explicating more precisely what proportionalism 
amounts to and then turn to the more controversial question of how the principle has 
been morally justified by its proponents. 

Readings in the early literature of the renaissance of retributivism might 
leave the impression that the justification question somehow rests on a 
misunderstanding. A position which, in the 50’s and 60’s, gave rise to much 
discussion on the relation between guilt and punishment was that this relation is not 
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of an ethical but of a logical nature. With this view, the traditional dispute between 
utilitarians and retributivists on whether it can ever be justified to punish an innocent 
person was resolved. Punishment of the innocent would not be wrong but would 
simply be a contradiction in terms. Likewise it might be claimed that ex definitione 
punishment can only be proportionate to the crime. To claim otherwise, that is to 
suggest that one should for some reason or another punish disproportionately, would 
be to commit a logical failure. A demand of justification would thus be 
misconceived. However, the problem with a definitional stop is that rather than 
solving a question on punishment it merely transforms it to another question on 
whether it can be justified to inflict, through legal mechanisms, harmful measures 

3 

which are not proportionate to a crime. Thus, recent proportionalists have rightly 
regarded it as essential to provide justifications in favour of the proportionality 
principle. In fact, what today complicates the justification question is that a number 
of different sorts of justifications has been suggested. As anyone familiar with the 
recent discussion on punishment will know, retributivism connotes a number of 
theories which at the detailed level are quite diverse and which also provide very 
different justifications of proportionalism. In an often quoted article from the late 

4 

70 ’s Cottingham pointed at the “Varieties of retribution” . And, as Walker’s recent 

5 

follow-up article “Even More Varieties of Retribution” witnesses, the number of 
versions and suggested justifications has not declined during the past decades. 
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What I shall do is to distinguish three overall accounts of retributivism: the 
simple desert theory, the expressionist theory, and the fairness theory. Though these 
categories do not exhaust the range of possible versions of retributivism and 
defences of proportionalism they, nevertheless, capture both the majority of theories 
and indeed the most influential ones. The reason for outlining the theories is not 
only to assess the justifications provided in favour of proportionalism but also to 
provide a firm ground for some of the more detailed discussions in the following 
chapters. In so far as there are positions which fall outside the three theories but 
which offer interesting answers to some of the considered problems, these will be 
brought forward as the discussion proceeds. For the present it is reasonable to start 
by considering what is in the first place meant by proportionate punishment. 



1. WHAT IS PROPORTIONALISM? 

That the question of punishment distribution should be answered by adopting a 
principle of proportionality might at first sight seem like nothing but a platitude. 
After all, any moral theory of punishment includes some notion of proportionality, 
prescribing that a punishment should be proportionate to what justifies it. For 
instance, an adherent of rehabilitationism might suggest roughly that a punishment 
should be proportionate to what it requires to rehabilitate a perpetrator, and a 
deterrence theorist might likewise claim that punishments should, with the relevant 
weighings, be proportionate to what is required to deter potential criminals. 
However, when theorists consider proportionality in punishment what they typically 
have in mind is a particular kind of proportionality. What the standard formulations 
express, such as the claim that a punishment should “fit”, “match”, or simply be 
“proportionate” to the crime, is a relation between certain aspects of respectively the 
punishment and the crime, namely, the severity of the former and the seriousness of 
the latter. The proportionality principle can be put as the view that a criminal should 
be punished such that the severity of the punishment is proportionate to the 
seriousness of the crime or, oppositely, that it is morally prohibited not to treat 
criminals punitively in a way that is warranted by the gravity of their conduct. In 
contrast to the former instances of proportionality, the standard interpretation is 
characterised by its essential retrospective orientation. It is important to make clear 
what this implies. 

The view that a punishment should be proportionate to what is warranted 
by the gravity of the criminal conduct interpreted in the sense that a crime of a 
certain degree of seriousness should be punished more severely than another crime 
of less seriousness, has now and then been defended on purely forward-looking 
grounds. For instance, Beccaria held that if crimes of unequal seriousness - such as 
assassination, poaching and forging - are punished equally severely this will 
undermine people’s ability to distinguish between their seriousness. In the same 
manner, Bentham advocated the view that if the state rates punishments according to 
the gravity of the crimes then potential criminals will be induced to prefer the less 
serious crime rather than one more serious. For instance, one of his arguments is that 
“If then, for giving you ten blows, he is punished no more than for giving you five, 
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the giving you five of these ten blows is an offence for which there is no punishment 
at all: which being understood, as often as a man gives you five blows, he will be 

sure to give you five more, since he may have the pleasure of these five for 

6 

nothing” . Other arguments in favour of utilitarian-based proportionality have also 

7 

been presented by more recent theorists. However, whether utilitarianism or other 
consequentialist positions imply that more serious crimes should be more severely 
punished is obviously an empirical question but not a question with which we shall 
be engaged in the following (though it should be mentioned that some of the 

empirical premises in Beccaria’s and Bentham’s arguments are far from being well 

8 

sustained). As proportionalism will be understood here - and indeed as it is 
standardly interpreted - the principle has the form of a deontological constraint 
characterized by an essential backward-looking orientation. The forward-looking 
nature and the idea of trade-offs which characterize consequentialism is exactly 
what proportionalists have emphatically objected to in their advocacy of the 

9 

proportionality principle. However, with these points about the justificatory 
orientation and the form of the proportionality principle settled, we are left with the 
question of what it more precisely means that a punishment be proportionate to the 
gravity of a crime. 

That a punishment should be proportionate to the seriousness of the 
criminal conduct might include considerations of two sorts indicated in such 
frequent complaints as, for instance, that it is morally unacceptable to punish a 
brutal violent crime less severely than an economical crime, or that it is unjust to 
respond to a theft with a punishment of ten year’s imprisonment. The first statement 
can be made independently of knowledge of the actual punishment level, the second, 
independently of knowledge of how other crimes are punished. The distinction thus 

goes between a relative and a non-relative aspect of proportionate punishment or, as 
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might be said, between ordinal and cardinal proportionality. Ordinal 
proportionality requires that a punishment should reflect the seriousness of the 
crime, in the sense that its severity should comport with the severity of punishments 
for other crimes. It is a purely comparative requirement. It implies that persons 
convicted for crimes of different seriousness should receive punishments 
correspondingly rated in terms of severity. In so far as theft is considered less 
serious than burglary, the thief should be punished more leniently than the burglar. It 
also implies that persons convicted of equally grave cases of criminal conduct are to 
be allotted equally severe punishments. This implication, which I shall henceforth 
refer to as the “paritycondition”, has often been particularly emphasized. Galligan 
even says that a simple way of putting the proportionality principle is “like cases 
should be treated alike” . This has often been pointed at as the reason for 
implementing determinate sentencing systems though, of course, the claim that 
crimes of different gravity should be correspondingly differently punished might 
just as well provide this reason. As mentioned, ordinal proportionality requirements 
can be satisfied independently of how the actual punishment level is set. A 
sentencing system which imposes a minor fine for a rape or, alternatively, several 
years of imprisonment for a parking offence might well satisfy ordinal 
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proportionality (though, of course, not if it does both). However, such punishments 
might still in one sense be regarded as grossly disproportionate: they might be seen 
as violating cardinal proportionality. Cardinal proportionality requirements concern 
the way punishments non-relatively or intrinsically comport to specific crimes. They 
deal with the question of how crime scales and punishment scales should be linked. 

With the distinction between ordinal and cardinal proportionality in hand, it 
follows that the proportionality principle can be given different interpretations. One 
version of proportionality might be to accept ordinal proportionality and a strict 
cardinal proportionality requirement according to which it is possible to mete out the 
appropriate punishment for each particular crime. With this view, each crime itself 
contains properties which makes it possible to determine directly, irrespective of 
comparative judgements, the severity of the punishment that should be attached to it. 
A principle prescribing harm-for-harm equivalence between crime and punishment 
would constitute - given, of course, that harm is considered the parameter of 
seriousness and severity - an example of this version of proportionalism. Another 
version would be to maintain ordinal proportionality but to reject the 
determinateness of a one-to-one interpretation of cardinal proportionality. Cardinal 
proportionality requirements might be claimed to set only certain limits to what 
should for each crime constitute an appropriate punishment. With this view, one 
might judge a particular punishment cardinally disproportionate without being 
bound to the claim that there is only one punishment which is proportionate. In fact, 
one might go a step further by simply rejecting the existence of any sort of cardinal 
proportionality requirements. It might be held that all that morality requires is that 
ordinal proportionality be observed. 

The label ’’proportionality” has sometimes been reserved for the sort of 
positions which do not contain a one-to-one cardinal requirement, i.e. for instance, 
as a principle a retributivist might defend if he does not accept a strict interpretation 
of lex talionis. However, in the following I shall use the term broadly, that is, as 
embracing each of the outlined views differing with regard to cardinal 
proportionality. In other words, the principle of proportionality covers views on 
punishment distribution which at least requires that ordinal proportionality is 
observed. Though most retributivists would certainly hold that some cardinal 
proportionality requirements should also be observed, this interpretation of the 
principle also covers possible hybrid theories which combine the ordinal 
proportionality requirement with forward-looking reasons for punishment. Whether 
a principle of punishment distribution which only partly prescribes ordinal 
proportionality can avoid some of the problems which are brought forward in the 
following chapters will be considered in a separate discussion in a much later 
chapter. Now, with these prefatory definitional points settled it is time to turn to the 
more substantive discussion of how proportionalism can possibly be justified. 



2. THE SIMPLE DESERT THEORY 

The cardinal concept in the various versions of retributivist theories of punishment 
is “desert”. Whether this need be so if retribution is understood in its etymological 
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sense - as a pay back - can perhaps be discussed , but etymology is not the arbiter in 
philosophy, and it is beyond dispute that desert forms the core in theories to which 
the retributivist label has standardly been applied. In fact, desert is often regarded as 
a defining characteristic of retributivism. For instance, Dolinko has suggested that 
we should think of a person as retributivist simply if he justifies punishment by 
“appealing to the notion that criminals deserve punishment rather than to the 
consequentialist claim that punishing offenders yields better results than not 

13 

punishing them” . Unsurprisingly, the concept therefore also figures in the 
expressionist theory and the fairness theory to which we shall return below. 
However, as a point of departure it is reasonable firstly to consider a less complex 
theory which I shall here refer to as the simple desert theory. 

In general terms, desert claims ascribe desert to someone or something on 
the ground of characteristics possessed or things done by the person or thing. As the 
studies of such claims have clearly revealed, there can be large variations between 
what can figure as the deserving part, on what grounds something is deserved, and 
on what is deserved. For instance, though agents are perhaps what first come to 
mind as the parties to which desert applies, desert claims in ordinary language have 
a much wider scope. Artefacts as well as non-human objects can be said to deserve 
something. It makes perfect sense to claim that “the manuscript deserves 
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publication” or to speak of Ayers Rock being deservedly famous. Moreover, it is 
clear that though reward and punishment is often what is claimed to be deserved, the 
two categories do not exhaust the scope of possible objects of desert. And there 
seem to be no restrictions in principle on what can serve as the ground of desert, 
except for the fact that there must be a base in virtue of which something is 
deserved. To claim that something is deserved for no reason at all clearly contradicts 
the logic of desert claims. For many ordinary language desert claims it is clear that 
they do not have a moral content. However, a desert-claim which is regarded as 
morally significant and which constitutes the core of the simple desert theory - as 
has been advocated, for instance, by Mundle, Davis, Kleining and others - is that: a 
wrongdoer deserves to suffer. 

That one should treat people in accordance with what they deserve is 

sometimes defended as a way of granting people the power to determine their own 
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fates. In a society where much depends on mutual cooperation, the practice of 
acknowledging deserts gives people control over whether others will treat them well 
or badly. However, when it comes to the view that wrongdoers deserve to suffer, 
this is often regarded as something which is not instrumentally good but rather 
something which is itself of basic moral value. This is clearly indicated in Kleinig’s 
exposition of the view. He illustrates the point by imagining the case of a Nazi war 
criminal who has found his way to an uninhabited island and has managed to carve 

17 

out an idyllic existence for himself. When he is discovered thirty years later, he has 
no desire to leave or to cause further trouble. The question is whether he should be 
punished. Kleining’s answer is in the affirmative. On his account the principle “that 
the wrongdoer deserves to suffer seems to accord with our deepest intuitions 
concerning justice” . Along the same lines, Davis imagines an old-style Hollywood 
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Western in which an irremediable wicked villain meets an unpleasant end. The 
feeling that what happened to this person was altogether fitting does, in Davis’ view, 
reflect the basic and widespread intuition that there is “intrinsic value in the 

19 

suffering of the guilty” . 

In order to provide justification of a punishment system on desert-theoretic 
grounds, there is a number of points which are in need of clarification. For instance, 
an important question concerns the deontic implications of the desert principle. The 

mere fact that “a wrongdoer A deserves a punishment P” does not in any 
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straightforward way entail that “someone ought to give P to A”. This is perhaps 
especially relevant when the object of desert is suffering, because suffering is 
something we usually have a duty not to inflict on others. Thus, if the desert 
principle is supposed to justify institutionalized punishment it must apparently be 
argued that the principle does impose obligations on others. Another well-known 
point concerns the fact that no punishment system would punish just any kind of 
moral wrongdoing. Thus, criteria for when the machinery of the legal system should 
be put to work must be developed. Finally, even though it is agreed that the 
wrongdoer’s desert should be observed, it is not necessarily clear that the object of 
desert should be suffering. It might be held that a fitting response to wrongdoing 
would be reproach, blame, reproof or criticism; in which case it would no longer be 
obvious that punishment would be the appropriate instalment. 

These points indicate that there are several challenges which adherents of 
the simple desert theory must meet in order to provide a firm ground for a 
punishment system. However, though the questions are obviously important I shall 
not discuss them in further detail. Rather, what is of interest here is our cardinal 
question, namely, whether the desert principle succeeds in providing a justification 
of proportionalism. That is, does the fact that a wrongdoer, or more specifically a 
criminal, deserves to suffer, justify the claim that the severity of the punishment 
should be proportioned to the seriousness of the crime committed? Desert theorists 
certainly believe so. The argument on which the view is based can, I believe, be 
reconstructed as follows: 

(1) A criminal deserves to suffer proportionately to the seriousness of the crime 
committed. 

(2) A punishment is more severe the more suffering it inflicts on the punished. 

(3) Therefore, a criminal should be punished in such way that the gravity of the 
punishment is proportionate to the seriousness of the crime committed. 

Obviously, this is only a rough outline of how the desert-theoretic argument goes. 
However, it does succeed in underlining two premises on which the argument is 
based. Premise (2) simply concerns the relative ranking of punishments. Though we 
have not yet considered this question (it will be thoroughly discussed in chapter 3), 
it certainly seems reasonable to regard a punishment as more severe if it involves the 
infliction of more suffering on a perpetrator. Let us therefore, for the present, regard 
(2) as uncontroversial. Premise (1) states that one deserves to suffer more the more 
serious a misdeed one has committed. There is apparently not full agreement 
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amongst desert theorists on how (1) relates to the basic desert principle: that a 
criminal deserves to suffer. Some seem to believe that (1) follows from the basic 
principle, while others hold that the two principles are logically independent, but 

that (1) must be added to the basic principle in order to obtain a complete theory of 
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desert. Who is right in this respect need not bother us here. Let us simply assume 
that if one accepts that a criminal deserves to suffer then one should also accept that 
a criminal deserves to suffer more the more serious the crime he has committed. 
Now, given the assumption that the basic desert principle is correct, does the 
argument then succeed in justifying proportionalism? As mentioned there is a jump 
from mere desert sentences to sentences which express that someone, e.g. a 
sentencing system, ought to impose punishment on a perpetrator. However, even if 
we accept this not-explicitly-set-out premise, the argument nevertheless suffers from 
a serious defect which undermines the inference. 

What links the premise on a criminal’s deserved suffering to the premise on 
punishment is the fact that the punishment involves the infliction of suffering or 
hardship on the one who is punished. However, suffering can be caused in a variety 
of ways. A person might suffer from a painful disease, the loss of a friend or a close 
relative, the loss of a job, and so on. Though not infinite, the list of possible causes 
to suffering or hardship is obviously very long. But this is fatal with regard to the 
justification of proportionalism. Suppose that A and B have each committed a crime 
of the same degree of seriousness, and that it can be foreseen that A in the near 
future will undergo severe hardship, while there is no reason to believe that this will 
be the case for B. In order to make sure that both A and B undergo the suffering 
which is warranted by the seriousness of the crime, A should, if at all, be punished 
much less severely than B. The same might, of course, be the case even if A had 
committed a crime which was more serious than the one committed by B. In order to 
be valid, the argument in favour of proportionality would have to presuppose the 
obviously false premise that the imposition of punishment is the only way in which 
one can make someone undergo suffering. 

To contend that proportionate punishment is necessary because one can 
never be absolutely sure that a criminal will in fact undergo a predicted future non- 
punitive suffering, is obviously not a plausible answer. In many cases, it is possible 
to predict that a person will, in the immediate future, experience severe suffering, 
e.g. if the person is ill. Moreover, the objection does not even have to involve future 
suffering to undermine the proportionality argument. Consider, for instance, the case 
of Dr. Bergman, an ordained rabbi acclaimed for his work in charity and 
philanthropy; he pleaded guilty to defrauding the government by inflated claims for 
medicaid payments to his nursing homes. The incident attracted enormous publicity 
and the press vilified Dr. Bergman for a number of evils of which he was innocent. 
The considerable humiliation Dr. Bergman suffered throughout his prosecution was 

used by his lawyers as an argument against imprisonment: they contended that he 

22 

had already been punished enough. Likewise, it is easy to imagine situations in 
which a perpetrator is racked by guilt or feels tremendous anxiety about a possible 
prospect of imprisonment. There are thus several ways in which a criminal may 
suffer severely after his crime is committed but before conviction; this means that. 
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in comparison to other criminals who have perhaps committed equally serious 
crimes but who have not undergone this sort of non-punitive suffering, he has 
already paid part of his desert debt. Thus, prospects of future suffering need not be 
involved to undermine proportionality. 

As a matter of fact, there is even more to this objection to the 
proportionality argument. In a somewhat ignored introductory article to the 
anthology Philosophical Perspectives on Punishment, Ezorsky argues that, though 
criminal A may have committed crime C at time f and deserves to suffer S and no 
more than S for having done C, one cannot conclude that A deserves to suffer S at 

23 

ti. This is due to what Ezorsky calls “the whole life view” on criminal desert, 
according to which not only the suffering which follows after a crime is committed 
but also suffering prior to the crime should count in the final computation of desert. 
Therefore, it is a non sequitur to conclude that A deserves to suffer S at t h since a 
possible pre-crime suffering may nullify the post-crime desert debt. If this is correct, 
it adds a further dimension to the outlined challenge to the proportionality argument. 
Should we accept the whole life view? Is there reason to reject the possibility that 
present desert debts can be affected by pre-crime suffering? 

If one looks into the logic of desert claims it may be observed that it is 

24 

often emphasized that such claims are always backward-looking. This refers to the 
fact that desert bases refer only to the present or past features of a deserving person. 
They never refer to features the person will have in the future. If a person deserves 
to be punished, this is not because the punishment is expected to deter others or to 
reform him, but because he has done something morally wrong. However, the fact 
that the desert base must refer to past or present features in no way excludes the 
possibility that the object of desert - in casu the suffering which a criminal deserves 
- may be temporally prior to the desert base. Thus, whether pre-crime suffering 
should count cannot be answered on purely conceptual grounds. In fact, according to 
Ezorsky, an argument can be given in favour of counting in pre-crime suffering. She 
considers a person who has served one year in prison, convicted for a crime he did 
not commit, but who, after his release, decides to commit the very crime for which 
he was punished. Now, on the one hand, the person deserves restitution for having 
been undeservedly deprived of his freedom for one year and, on the other, he 
deserves a year in prison for having committed the crime. What should this amount 
to in the final computation of desert? Though Ezorsky admits that it would be 
“moral madness” not to punish the person, because the consequence will be that any 
person punished undeservedly would have earned the right to commit a crime, she 
nevertheless believes that, with regard to what the person deserves, the case shows 
that we should not determine the person’s desert irrespective of his past undeserved 

25 

tribulations. Whether or not one accepts this argument, it is a fact that proponents 
of the proportionality argument must provide a reason as to why pre-crime suffering 
should not count. This problem certainly does not admit of an easy answer. 

There is, though, another way in which the challenge to the proportionality 
argument could be met. If it is possible to argue that criminal desert is unaffected by 
non-punitive suffering, then this will exclude references to the suffering which the 
criminal either will undergo or has undergone in the past and which will be or was a 
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result of illness, natural catastrophes, stigma, or whatever other causes there may be 
for hardship. (Strictly speaking, this is not itself sufficient to save proportionality 
because, as indicated in Ezorsky’s example, there can be cases in which a person has 
previously undergone undeserved punitive suffering, but the answer would certainly, 
by excluding other kinds of suffering, avoid the most devastating objection to the 
argument.) In order to defend this approach it is necessary to explain what exactly 
constitutes the purpose of punishment if it is not merely the infliction of suffering on 
perpetrators. In so far as it can be argued that punishment does serve another 
purpose to which the infliction of suffering is perhaps only a possible mean, it may 

be possible to retain an argument in favour of proportionalism. However, this will be 
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tantamount to giving up the simple desert theory. 

In sum, what we have seen therefore is that seeking to justify a punishment 
system and, more specifically, a proportionalist allocation of punishment, on the 
ground of the simple desert theory, does not seem like a promising project. The 
problem of non-punitive suffering simply undermines the justification. However, 
this obviously does not imply that there is no room for desert claims in punishment 
theory. It just means that proportionalism cannot in the outlined way be justified on 
the ground of deserved suffering. This naturally brings us to some of the more 
refined theories and justifications of proportionalism to which we shall now turn. 

3. THE EXPRESSIONIST THEORY 

A dominant view amongst theorists contemplating criminal sanctions has been to 
stress the expressive character of punishment. A number of philosophers and legal 
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scholars have defended versions of expressionism. The thought that punishment 
can be seen as a language, that is, as a way of communicating a message to the 
criminal and perhaps other possible recipients, is not new. However, one of the 
philosophers who have in the recent epoch drawn attention to the expressive element 
in punishment is Feinberg. In an influential article, Feinberg points at a deficiency in 
standard definitions of punishment, namely, that they generally ignore the fact that 

punishment, in contrast to mere penalties, is a device for the “expression of attitudes 
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of resentment and indignation, and of judgments of disapproval and reprobation” . 
Rather than being an evil simpliciter, punishment has, as Feinberg puts it, “symbolic 
significance”. Corresponding thoughts have subsequently been developed in a 
number of theories which do not merely consider the expressive element of 
punishment in relation to a discussion of definitions, but rather sees it as the raison 
d ’etre of punishment, that is, as part of what in the end justifies a punitive response 
to criminal conduct. 

What is of interest in the present context is not all versions of the view that 
punishment is a sort of communication but, more narrowly, those versions which 
seek to provide a rationale for proportionalism. This delimitation excludes a number 
of expressionist theories, namely, those providing a forward-looking justification of 
punishment. Bentham, for instance, is apparently well aware of the expressive 
aspect of punishment and emphasizes it in his discussion of “indirect means of 
preventing crimes”. More generally, proponents of deterrence might rely on the 
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communicative dimension of punishment. With them, punishment might be seen as 
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a way of conveying a message like “Obey, or else!” to potential criminals. 
However, given the definition of proportionalism, such accounts which incorporate 
expressionism as part of a consequentialist justification of punishment are obviously 
not relevant. In order to illuminate those versions of expressionism which proclaim 
to support proportionalism a few initial questions naturally come to mind. What is 
the message that is expressed? By whom, and to whom? And what exactly is the 
purpose of the communicative endeavour? 

Though adherents of expressionism do not always fully agree as to what 
exactly it is that punishment expresses or communicates, a standard claim is that the 
punishment of the criminal is a way of showing that he has performed a 
reprehensible act and that he is disapproved of for having done so. Or perhaps more 
precisely, that punishment expresses denunciation or condemnation of the criminal 
misdeed. With regard to the question of whom addresses whom, the most usual 
outlook is that the recipient is the criminal and that the condemnatory message is 
delivered by those who officially impose the punishment on behalf of the whole 
community. However, some adherents to the view also believe that third parties are 
in different ways involved. For instance, a message is communicated to the victim, 
namely, as Lucas puts it, that “the misdeed, although perpetrated by a member of 
society is not to be construed as being in any way an action of society, and that 
society identifies not with the criminal but with the victim and it is his right that it is 
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determined to uphold” . Moreover, several adherents of the view also claim that the 
message, that the criminal conduct was reprehensible and that such actions should 
be eschewed, is brought to bystanders or the public at large. However, though there 
may be several recipients, it is usually underlined that the communication primarily 
addresses the perpetrator. 

The interesting question, of course, is what exactly is regarded as the 
purpose of the expressive or communicative enterprise? That is, what should one 
aim at by expressing or conveying the appropriate messages? At this point there is 
divergence between different expressionist theories. One possibility would be to 
contend that the purpose is merely to express denunciation or condemnation. That is, 
once the expressive act has been performed the purpose is fulfilled. However, as 
indicated, this is clearly not what modern expressionists usually have in mind. Mere 
expression only involves someone who expresses, but nothing further. The talk 
about a “recipient”, “conveyance of a message”, and “communication”, clearly 
indicates that something further is aimed at. Nozick has, in this respect, introduced a 
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useful distinction between “teleological” and “non-teleological” retributivism. The 
teleological retributivist aims for an effect in the criminal, e.g. that correct values are 
recognized and internalized for future actions. In short, the goal is some sort of 
moral transformation. In contrast, the non-teleological retributivist does not aim at 
transforming the criminal. The goal is more modestly that of confronting the 
criminal with a message, for instance, what count as the correct values. As an 
illustration of the distinction, Nozick contends that the non-teleological goal 
corresponds to that of making a recipient of a verbal message understand the 
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assertion, whereas the goal of the teleological retributivist corresponds to the 
recipient’s accepting what is said. 

Both the teleological and the non-teleological answers have been defended 
by recent expressionists. Nozick himself believes that something valuable is 
achieved when the non-teleological goal is fulfilled, even if the further teleological 
result, the moral transformation, does not occur. Along the same lines, a leading 
expressionist like von Hirsch also expresses affiliation to the non-teleological view 
when he claims that, though some kind of moral response is expected from the 
criminal (e.g. expression of concern or efforts at better self-restraint) when the 
message concerning his wrongful act is conveyed, the censure “is not a technique 
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for evoking specified sentiments” . In his view, neither the repentant criminal who 
has regretted his wrongdoing nor the defiant criminal who will not accept 
judgements of disapproval, should be exempted from blame. Though they are both 
incorrigible they are nevertheless capable of understanding another’s assessment of 
their conduct. In contrast to this non-teleological aim other theorists adhere to 
teleological versions or expressionism. For example, according to Duff, the purpose 
is to bring the yet unrepentant criminal to repent of his crime. Duff believes, as we 
shall see, that the aim is a “penitential reform”. Thus, at this point recent 
expressionists are split between two approaches to what should be regarded as the 
communicative aim. 

Though we have not yet looked into some of the further details of the 
different versions of expressionism, the previous outline does not make it hard to 
imagine that the theory may have implications with regard to the distribution of 
punishment. In fact, an argument in favour of proportionalism seems to follow 
pretty straightforwardly. If we accept the claim that a criminal should be blamed for 
his misdeed then it seems reasonable, and indeed in accordance with our ordinary 
life comprehension of blame, to hold that he should be blamed more the more 
reprehensible his crime was. Therefore, given the assumption that blame should be 
communicated through punishment and that the degree of the blame that is 
conveyed varies with the severity of the punishment, it follows that a more serious 
crime should be punished more severely. This step from expressionism to 
proportionalism is explicitly stated by von Hirsch in the following way: 

1. The State’s sanctions against proscribed conduct should take a punitive form; that 
is, visit deprivations in a manner that expresses censure or blame. 

2. The severity of the sanction expresses the stringency of the blame. 

3. Hence, punitive sanctions should be arrayed according to the degree of 
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blameworthiness (i.e. seriousness) of the conduct. 

Despite the differences between the various versions of expressionism, the argument 
does seem to provide a general framework for how the expressionist defence of 
proportionality will go. But should we accept the argument? I believe there are 
several reasons to be sceptical, even if one accepts the basic view that it is morally 
valuable to censure wrong-doings. 
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An interesting preliminary question which naturally arises is, why should 
the criminal be punished at all? What I have in mind here is not the question of why 
a criminal should be blamed for his misdeed, but rather why, once we have accepted 
that he should be blamed, this should be done through the infliction of punishment. 
That is, why should a perpetrator undergo hard treatment ? As pointed out by Hart, 
the “normal way” of expressing condemnation is by the use of words. Just as we 
may express admiration or gratitude to a person simply by thanking or praising him, 
that is, by purely verbal means, it would seem that we could just as well use the 
same means in cases where the message involves condemnation. Though it is correct 
that we can communicate to other people by other than purely verbal means, there 
certainly seems to be a tension between, on the one hand, the claim that we should 
communicate our condemnation of his conduct to the criminal, and, on the other, the 
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claim that the criminal should be punished. While the simple desert theory, as we 
have seen, had no problem in explaining why criminal conduct should be responded 
to by punitive measures, namely, because punishment involves the infliction of 
suffering on the wrongdoer, this is no longer obvious if viewed from an 
expressionist perspective. 

In fact, even if we accept that punishment is one way to convey a message 
to the criminal, it would surely be a dubious moral principle that would prescribe 
punishment of a person, if the desiderata of the communicative enterprise could just 
as well be satisfied by other means not involving hard treatment. Thus, an 
explanation of why hard treatment should be imposed on the criminal is required. 
Moreover, the question is specifically crucial with regard to the justification of 
proportionalism. If the condemnation need not take a punitive form, then obviously 
it does not follow that a more serious crime should be responded to by a more severe 
punishment. The perpetrator who has committed a more serious crime could be 
blamed more than the one who has committed a less serious crime but neither of the 
two would have to be punished. That the response to proscribed actions should, as 
von Hirsch indicates in premise (1), take a punitive form, is therefore vital in the 
defence of proportionality. 

As far as I can see, the arguments which expressionists have presented in 
favour of hard treatment fall into one of the following three groups: either it is 
claimed that 1) hard treatment is necessary in order to make the criminal understand 
the message that is conveyed; or 2) hard treatment is required in order to fulfil a sort 
of reformative aim beyond the mere understanding of the message; or finally 3) hard 
treatment is required for preventive reasons. As will be clear, it seems to me that the 
arguments either fail to provide a convincing justification of hard treatment, or they 
succeed in providing the justification but only at the cost of relying on premises 
which themselves threaten proportionality. To see this, let us consider the three 
arguments seriatim. 

According to the first argument the infliction of a punishment is the only 
way we can hope to address the criminal. Though adherents to this argument usually 
defend a non-teleological view, that is, though the aim is not to transform the 
criminal, hard treatment is, nevertheless, regarded as the only language the criminal 
understands. For instance, Lucas contends that though the point of punishment “is to 
make them [the perpetrators] understand that the reprimand is really meant”, some 




PROPORTIONALISM AND ITS JUSTIFICATIONS 



23 



kind of formal disapproval will not be sufficient because “some people are too 
hardened to care much .... [o]n their scale of values they will have got away with it, 
unless the reprimand is given tangible forms in terms which are meaningful to them. 
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Words mean little.” A related outlook is developed by Primoratz who claims that 
“merely verbal condemnation is not likely to reach its immediate addressee and to 
be fully understood by him. Regrettably, although perhaps not surprisingly, many 
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criminals are oblivious to mere words”. In my view these claims are not 
convincing. If we are to take serious the view that - though a further result in terms 
of a moral transformation might perhaps be hoped for - the aim is to make the 
criminal understand the message expressing disapproval or condemnation, then 
these claims seem simply to be false. Surely even criminals can understand a verbal 
message that is put in an appropriate language. The picture of the criminal as a 
creature incapable of being addressed in ordinary language is certainly naive. And 
even if such non-verbal monsters do exist they are surely not representative of the 
criminal in general. 

However, perhaps this answer is too swift. After all, we do now and then in 
our ordinary lives make statements along the lines “you do not fully understand until 
you have tried it yourself’. For instance, it apparently makes some sense to claim 
that one does not fully understand what it is like to deliver a child if one has not 
been through it oneself. Or that one needs to have undergone a depression oneself in 
order to understand what it really implies. What is at stake in such formulations 
comes close to the traditional distinction between knowledge by definition and 
knowledge by acquaintance. Thus, could hard treatment be defended as the only 
means which make the criminal understand (by acquaintance) what he has done to 
the victim? I think not. There are several problems with this suggestion. 

Firstly, the plausibility of the argument would surely depend on what 
exactly it is that is communicated to the criminal. Talk about understanding by 
acquaintance does not seem plausible if the message, as expressionists typically 
claim, is one of disapproval or condemnation. After all, the point is not to make the 
criminal understand what it is like to be condemned, but rather to condemn him. It 
makes more sense if the message, as Nozick suggests, is something like “this is how 
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wrong what you did was” . Secondly, it would still have to be established that it is 
only by hard treatment that the relevant kind of understanding can be obtained. 
Thirdly, there are many kinds of crimes with regard to which it is far from obvious 
that one would get a clearer understanding (by acquaintance) of what one has done 
by being inflicted with the hard treatment that punishment involves (e.g. does it 
make sense to claim that hard treatment can make one understand (by acquaintance) 
what it is like to be killed by a drunken driver?). Fourthly, even if one considers 
violent crimes it may often well be the cases that the criminal has himself in his 
lifetime already experienced something similar which means that hard treatment 
would not be required to evoke the aimed understanding (by acquaintance). Thus, all 
in all this interpretation does not seem to provide the argument with further 
plausibility. 

There are, however, some passages in the writings of the philosophers 
quoted above, which indicate that something may be meant by “understanding” that 




24 



THE ETHICS OF PROPORTIONATE PUNISHMENT 



differs from what we mean when we say that we understand a simple message like 
“you should not have acted like that”, and also differs from an understanding by 
acquaintance gained through actual experiences. For instance, Lucas claims that the 
criminal will be “unmoved” if a judge merely berates him. And Nozick who, as we 
have seen, specifically claims that the aim of the non-teleological view corresponds 
to that of understanding an assertion, in contrast to the teleological aim of causing a 
moral transformation, nevertheless also holds that punishment makes the values that 
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the criminal has flouted have some “significant effect on his life” . Thus, it 
sometimes seems as if there is a subtle distinction between merely understanding 
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and really understanding a message. If that is the case, then it must be regarded as 
most unfortunate that nothing has been done to clarify what it means to “really 
understand” something. As long as this is not made clear - and certainly it is far 
from obvious what such a distinction implies - there is not much of an argument. 

However, a final suggestion might come to mind. Perhaps the idea is not 
simply that hard treatment is required in order to understand the condemnatory 
message but rather to understand something further, namely, that the condemning 
part is really meant. There could be some messages which are only believed by a 
recipient to be really meant by the addresser if they are accompanied by certain 
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actions. Consider the following example which I owe to Baldwin. Suppose that a 
lover is to communicate his love to the beloved. In that case, merely formulating the 
appropriate words may not be sufficient to ensure that the content of the message is 
really meant: certain acts must also be performed witnessing that this is the case. He 
must spend time with the beloved and do what else is required to vindicate such a 
claim. Now, could the expressionist resort to a similar sort of suggestion when it 
comes to the justification of hard treatment? The argument would then have to be 
that what is important in the way we should address a perpetrator is, firstly, that an 
appropriate message is conveyed to him or her and, secondly, that the message is 
conveyed in relation to a set of actions which are designed to ensure that the content 
of it is really meant. While the first aim can be performed in normal ways of verbal 
communication, this is not the case with regard to the second aim the fulfilment of 
which requires hard treatment. Perhaps it is something along these lines which the 
expressionists quoted above have in mind. 

However, such an approach suffers from several weaknesses. A first 
question is what the content of the message must be in order to fit into this kind of 
suggestion. In the example it is the feeling of love that is communicated. If a person 
sincerely expresses such a feeling then it is natural to expect that it will be 
accompanied by certain actions. However, if what is conveyed to the criminal is - as 
most expressionists hold - a condemnatory message then it is no longer equally 
obvious that some sort of back-up actions are required to ensure that the message is 
really meant. Furthermore, one might ask whether ensuring that a message is really 
meant by the addresser is so important that it itself can carry a justification of the 
imposition of hard treatment on criminals. However, what is more important is that 
even if we accept this kind of justification it is not clear that this will work as part of 
a justification of proportionality. The reason why a more severe punishment is 
required for a more serious crime is usually held to be - as stated in premise (2) 
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above - that the severity of the punishment expresses the stringency of the blame. 
But, according to the just outlined conjecture, hard treatment is not required in order 
to communicate blame, or whatever the content of the message is, but only to ensure 
that the message is really meant. However, it is not clear that the fulfilment of this 
purpose requires more hard treatment, i.e. a more severe punishment, the stronger 
the content of the message. In other words, it might well be sufficient to impose a 
certain degree of hard treatment to ensure that the message is really meant, no matter 
whether the message is more or less condemnatory. If A has committed a crime 
which is a little more serious that the one committed by B, is it then not possible that 
the requirements could be satisfied by condemning A more than B, in some verbal 
or symbolic way, and then inflict the same degree of hard treatment on the two as a 
way of ensuring that the condemnation is really meant? In my view it is hard to see 
why this should not be possible. But that means that if hard treatment is not required 
merely to communicate the appropriate degree of blame, but to ensure seriousness or 
sincerity in the communication, then it is no longer clear that more severe 
punishments are required as responses to more serious crimes. 

Thus, in sum, the first suggestion, that hard treatment is the language of 
criminals, no matter whether this is understood as the contention that hard treatment 
is needed to make a criminal understand the message, or as the just considered 
proposal that it is needed to communicate that the message is really meant, does not 
succeed in providing a plausible justification of the necessity for hard treatment on 
which a justification of proportionalism can be based. So much for the first 
argument. 

The second approach to the justification of hard treatment is to see it as 
something that is required with regard to obtaining certain results which go beyond 
the mere evocation of understanding in the criminal. According to this argument, 
hard treatment plays a role in relation to some kind of reform of the criminal. At the 
outset, a justification along these lines might strike one as surprising. There is not 
much evidence in favour of the claim that, for instance, imprisonment should 
contribute to a moral transformation of criminals. Rates of recidivism might even 
witness the opposite. However, Duff has suggested a theory according to which hard 
treatment punishment plays a reformative role by serving, if successful, as a 
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penance which the criminal comes to will for himself. 

Duff agrees with other expressionists that the appropriate response to the 
criminal as a moral agent is to censure him for his conduct. However, he also 
believes that, though hard treatment can communicate censure, it can also be 
conveyed by the conviction itself or by purely symbolic means. For him, however, 
the purpose is not merely to condemn the criminal but to reach deeper than censure 
does: the aim is to elicit attitudes of repentance in the criminal. Duff draws his 
illustrations from religious contexts in which a sinner, by flouting shared values, has 
evoked the bonds which tie him to a church community and to God. In such a case, 
the community may subject the sinner to coercive treatment, not merely to inflict 
suffering on him, but to bring him to understand and repent the sin and thereby to 
restore himself to communion with God and his fellows. Correspondingly, Duff 
contends that legal punishment should be understood as a secular species of 
penance. The view is teleological, in the outlined way, by aiming at a moral 
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transformation of the criminal. The punishment should be a vehicle for repentance 
and thus to reform in the sense that the criminal reconciles himself to the values 
which his crime denied, and to the community to which he belongs. 

However, Duff strongly emphasizes that the reformative aim is not one that 
should be satisfied by whatever may be the most efficient means. Once we force or 
manipulate the criminal’s attitude into conformity with some favoured set of values 
we do not address him as a moral agent. Duff s basic assumption is that any 
tolerable system of punishment must respect others as rational and autonomous 
moral agents. And this respect is not consistent with resorting to manipulative 
techniques which might bring about a desired change in the criminal. However, if 
we seek to change the behaviour of the criminal merely by trying to persuade him of 
the correctness of the judgement that his conduct was wrong, then there is, so to say, 
no hidden agenda in the way we face the criminal, and we would have addressed 
him as a moral agent. In other words, the process of moral reform must be mediated 
by the criminal’s own understanding. The criminal should through his understanding 
be brought to repent his crime and to will and accept the punishment as an 
appropriate penance. It is here Duff finds the reason as to why hard treatment is 
required. The aimed penitential reform can “be achieved only by bringing the 
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offender to suffer for what she has done” . Thus, while mere censure can be 
conveyed in other ways, hard treatment is on Duff s account required to fulfil the 
function of a sanction as a penance. 

Should we accept this argument for the necessity of hard treatment? And 
does a theory like Duff s thereby bring us closer to a justification of 
proportionalism? In my view, there are several reasons to be sceptical with regard to 
whether this is the case. The main reason that I am inclined to be sceptical is that it 
seems that such a justification will have to rely on a set of assumptions of human 
moral psychology which strike me as highly dubious. 

Firstly, I am not convinced that the function of a penance cannot be 
fulfilled in ways which do not require hard treatment. According to Duff, a 
penance serves several interrelated purposes: it focuses the wrongdoer’s attention 
onto his wrong-doing; it symbolically portrays the character and the implications 
of the wrong; it aims to make the criminal recognize and repent the wrong he has 
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committed; and it functions as a vehicle of self-reform. But is it impossible that 
these purposes could be satisfied in ways other than through the infliction of 
suffering on the wrongdoer? For instance, is it unthinkable that a criminal’s 
attention can, through other non-manipulative techniques, be appropriately focused 
on his misdeed (e.g. through concentration exercises, long conversations or 
whatever)? It is hard to see why such possibilities are excluded. In fact, might one 
not fear that hard treatment might tend to deflect the criminal’s attention from his 
wrong-doing, focusing it on this current hardship rather than on what he has done? 
Correspondingly, it strikes me as a dubious claim that it should be possible only 
through hard treatment to present an appropriate symbolic portrayal of the 
character of a certain misdeed. For the many other happenings in our lives it seems 
that these may be symbolically portrayed in various ways, and it is hard to see why 
the symbolic portrayal of a misdeed must require hard treatment. Moreover, it 
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seems to be a fact that various experiences which do not involve hard treatment 
may work as initiators of some sort of self-reformative process. Now, the point of 
these comments, it should be underlined, is surely not to deny that hard treatment 
may serve the outlined purposes but simply to question whether the idea of 
punishment as a penance succeeds in establishing the necessity of the infliction of 
hard treatment on offenders. 

Secondly, even if it is assumed that hard treatment is required in order to 
fulfil the different purposes of a penance this does not necessarily mean that the path 
to proportionalism is clear. The overall problem is that there might be a discrepancy 
between what is required in order to communicate the appropriate degree of blame 
to a person, and what it takes to give a person the opportunity to go through an 
appropriate penitential reform. This discrepancy may manifest itself in different 
ways. 

As indicated, one of the ideas which underlines Duff s theory is that people 
are often unwilling to face up to their wrong-doings. If one has committed a wrong 
there might well be a powerful temptation to evade the issue by self-deceptive 
excuses or justifications. When hard treatment is inflicted on a criminal it may 
therefore well be the case that the suffering is not readily accepted by the person as a 
penance. The hard treatment will then function as a way of persuading the criminal 
to accept as a penance the hard treatment that is imposed. The punitive suffering 
which begins as a coercive attempt to attract the unrepentant criminal’s attention 
should ideally become the penitential suffering which the repentant criminal accepts 
for himself. However, the question is: what does a penance in this respect require? 
To hold that the different purposes which a penance serve are somehow 
instantaneously satisfied, that is, that it only requires a split second of suffering to 
fulfil these purposes once one has accepted the suffering as a penance, does not 
seem plausible. A psychologically much more plausible view is that a person who 
accepts the inflicted suffering as a penance engages in a time-consuming process. 
This is also indicated by Duff who says that “the task of coming to understand, to 
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repent, and truly to disown my crime may be a long and arduous one” . It is exactly 
to this process the society should contribute by offering the criminal the requisite 
suffering. But if that is the case then what should one do if one faces a situation like 
the following. 

Suppose that A and B have each committed a crime of the same degree of 
seriousness and that the appropriate penitential process is estimated to require one 
year of imprisonment. Suppose further that A is quickly persuaded to take on 
himself the punishment as a penance, while it takes much more to persuade B. In 
fact, we can assume that B is persuaded and thus realizes his need to engage in a 
penitential process only at the very day before he is to be released. Now, if this is the 
case, and if what basically matters is that society offers a punishment as a penance, 
would the proper response then not simply be to punish A with one year in prison 
while offering B a year in addition to the first he has already served? Whether or not 
this would be morally plausible is not the present concern, but it is pretty clear that if 
this is what the penance theory would imply then it would violate the proportionality 
requirement. 
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Another question relating to the double purpose of conveying blame and 
offering criminals the possibility of a penance concerns what one should do in cases 
where a person during his punishment - e.g. a prison term - has willingly accepted 
the punishment as a penance and has subsequently undergone the aimed penitential 
reform. If this has been successfully carried out at a stage before the punishment 
communicating that appropriate degree of blame has been completed - say, the 
person has managed to go through the penitential process after half a year in prison, 
while it is estimated to require one year in prison to communicate the degree of 
blame that is warranted by the gravity of the crime - should the criminal then be 
released before the term has been fully served (say, after half a year)? If that is the 
case then this means that a person who, due to the fact that he is more easily 
persuadable and possesses a psychological constitution which makes it much easier 
for him to go through a genuine penitential reform, may be punished less severely 
than another person who, in these respects, is differently constituted. And this might 
be the case even if the two persons have committed equally serious crimes, or even 
if the former person has committed a crime that is more grave than the one 
committed by the latter. What this highlights is the obvious point that can be 
directed broadly against teleological versions of expressionism, namely, that if the 
purpose of punishment is to bring about a certain result beyond a criminal’s mere 
understanding of a certain message, then it might well be the case that it requires 
different degrees of hard treatment to reach this result with different persons. 

The situations in which the fulfilment of the idea that punishment should 
serve the function of a penance would lead either to disproportionate prolongation of 
a punishment or to a punishment reduction would both violate proportionalism. 
However, it might be suggested that both of the suggested implications of the 
penance theory could easily be blocked, namely, by claiming that since such 
prolongations or reductions would imply that the criminal would either be blamed 
too much or too little relative to what was warranted by the gravity of the crime such 
deviations from what would constitute the appropriate punishment in terms of the 
communicated degree of blame would be unacceptable. Thus, even though Duff 
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himself contends that the penitential reform constitutes the “justifying aim” of 
punishment, and though in some places he speaks as if the penitential reform may 
determine punishment severity - e.g. he seems to accept that a criminal who has 
genuinely repented his crime may be punished less stringently - it might 
nevertheless be held that what basically matters is that the society conveys the 
appropriate degree of censure. Thus, though it might be hoped that the criminal is 
persuaded to accept the punishment as a penance and that he succeeds in going 
through the reformative process, it is the conveyance of the appropriate degree of 
blame that constitutes the primary purpose of punishing and which therefore 
determines the degrees of punishment for different crimes. Given this view, the 
theory would not lead to prolongations or reductions in the outlined cases. However, 
as far as I can see, this answer is insufficient as an attempt to maintaining 
proportionality in punishing. 

The problem is that it may well be possible, within the framework of 
Duff s theory, to let the hard treatment which a penance requires for each individual 
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person determine the severity of a punishment without failing in the communication 
of the appropriate degree of blame. Consider again the above situation in which the 
undergoing of an appropriate penitential reform requires less punishment than what 
is required to communicate the appropriate degree of blame for the crime. Suppose 
that A and B have committed equally serious crimes but that, due to A’s and B’s 
different psychological constitutions, it takes much less hard treatment for A than it 
does for B to go through the appropriate reformative process and, moreover, that it 
takes less than what is required to communicate the appropriate degree of blame to 
A, while this is not the case for B. Now, even if the communication of the proper 
degree of blame has primacy it does not in this case follow that A and B should be 
equally severely punished. It would be sufficient to inflict on A the hard treatment 
that is required for the penance and then subsequently supply this punishment with 
an additional condemnatory message conveyed in a way that does not involve hard 
treatment. If one accepts the idea of parsimony in punishing this alternative would 
clearly be preferable. And the result might be that that while A and B had both 
received a penance and had both been appropriately blamed for their misdeeds, that 
A in the end had been punished less than B. 

Now, the possibility of following this procedure would of course be ruled 
out if it were not possible to supply hard treatment communication with 
communication through other medias. However, as I shall argue below it is hard to 
see why this should be impossible. Moreover, the possibility would be blocked if it 
always required the same degree of hard treatment for different persons to undergo 
an appropriate penitential reform, and if the degree of hard treatment required to 
communicate an appropriate condemnatory message always coincided with the 
degree of hard treatment required for a punishment to serve the purpose as a 
penance. However, the first claim strikes me as clearly being false: different persons 
would surely not always need the same degree of suffering to undergo the above 
outlined purposes of a penance. And with regard to the second claim, no argument 
has been presented in its support and it is certainly hard to imagine what could 
possibly sustain it. Thus, in sum I believe that even if one accepts the basic idea that 
a punishment should serve the function as a penance that is offered by the society to 
the criminal it is, given the purposes of penance, still not obvious that hard treatment 
is required and, what is more important, even if hard treatment punishment actually 
is required it does not follow that the severity of the punishment should be 
proportionate to the gravity of the crime that has been committed. 

After having considered both non-teleological and teleological versions of 
expressionism, starting from the question of how the infliction of hard treatment can 
be justified, I shall now turn to the third argument, more precisely, the theory which 
underlies von Hirsch’s argument for proportionalism. A proposal which has also 
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been defended by Narayan. 

As their point of departure, von Hirsch and Narayan agree with other 
expressionists that a criminal should be censured for his conduct and that this is the 
primary function of punishment. If predatory conduct is dealt with through some 
kind of neutral sanction (e.g. some sort of taxation) which does not convey 
disapproval, this will be to deny the status of the person as being an agent capable of 
moral understanding. Neutral sanctions would, in von Hirsch’s view, treat criminals 
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“as tigers might be treated in a circus, as beings that have to be restrained, 
intimidated, or conditioned into compliance because they are incapable of 
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understanding why biting people (or other tigers) is wrong” . Only condemnatory 
sanctions treat the actor as a person capable of choice and understanding. What is 
interesting is that von Hirsch and Narayan believe - as did Duff - that reprobation 
can be expressed not only through the visitation of hard treatment but also in a 
purely symbolic mode. Given these alternatives the challenge, therefore, is once 
again the same, namely, to explain why perpetrators should be addressed through 
hard treatment. The answer given is that this way of conveying censure should be 
preferred to other communicative means due to its crime preventive function. Given 
the plausible assumption that crime prevention is valuable and that hard treatment, 
in contrast to merely symbolically conveyed censure, will help to achieve this goal, 
there is a reason to prefer hard treatment punishment. 

At first glance, this answer might strike one as surprising since a 
punishment system which is based on crime prevention might, depending on the 
empirical conditions, prescribe sanctions which in severity differ radically from 
what would follow from a censure -based account of punishment. Thus, the 
challenge is to intertwine reprobation and prevention in a coherent theory. 
According to von Hirsch and Narayan’s proposal, this is done by seeing prevention 
as an element that holds within the censuring framework. What this means is that 
only hard treatment which comports with the expression of appropriate degrees of 
censure, is morally permissible. A person who is censured for a misdeed is conveyed 
the message that his act is wrong and is thereby given a reason for desistence. 
However, despite this reason the person may nevertheless be prone to temptation. 
What hard treatment does, in contrast to other ways of expressing censure, is 
provide the criminal with a further reason for resisting the temptation. Hard 
treatment serves a special preventive function which provides a prudential incentive 
for not breaking the law, and which thereby works as a supplement to the reason 
conveyed by censure. That this bifurcated justification of punishment makes 
prevention work only supplementary to censure, means that it cannot be justified to 
increase, for preventive reasons, the severity of a punishment for a certain crime 
beyond the level that is warranted by the seriousness of the conduct. This would, as 
von Hirsch clearly stresses, be to express disapprobation to an extent which does not 
correspond to the reprehensibleness of the crime. Thus, the elimination of 
proportionality which would follow from a purely preventive justification of 
punishment is, according to von Hirsch, avoided by giving primacy to censure and 
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letting prevention in only as an additional prudential disincentive. 

Now, is this proposal more successful with regard to a justification of hard 
treatment than the former proposals? And does it provide a sufficient background 
for von Hirsch’s proportionality argument outlined above? The answer to the first 
question is obviously empirically conditioned. Hard treatment will be justified only 
in so far as it does in fact have a prudential disincentive function. Von Hirsch 
himself contends that, if it does not have this function, then a society might still wish 
to maintain some way to convey the requisite disapproval of crimes, but there would 
no longer be need for so burdensome an institution as the criminal sanction. But, if 
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we accept the assumption that punishment is to some extent preventive, then von 
Hirsch and Narayan have provided a justification of hard treatment. However, in my 
view there is still reason to doubt that the theory succeeds in providing a plausible 
base for proportionality. 

As mentioned, von Hirsch strongly emphasizes that if one crime is less 
reprehensible than another, but the first is nevertheless - for preventive reasons - 
punished more severely, then this is objectionable because it will be to censure the 
criminal to an extent not warranted by the reprehensibleness of the conduct. 
However, the fact admitted by von Hirsch and Narayan - and I believe correctly - 
that condemnation can be expressed in other modes than through hard treatment, 
faces the two-pronged justification with a serious challenge akin to the one raised 
against Duffs theory. Suppose first, that of two crimes, Ci and C 2 , more hard 
treatment is required to induce someone not to perform C than C 2 . That is, given a 
purely preventive approach to criminal sanction, Ci should ceteris paribus be 
punished more severely than C 2 . Suppose further, that C 2 is in fact a more serious 
crime than Ci, and that a person should, therefore, be censured more for having 
committed C 2 than Cj. Now, what would von Hirsch and Narayan in this case 
prescribe with regard to the relative punishments of the two crimes? Due to the 
primacy of censure over prevention the answer seems pretty straightforward: C 2 
should be responded to by a more severe punishment than should Cj. However, 
there is another possibility which would in fact be preferable according to the 
theory’s own standards. That would be to censure the person who has committed C 2 
to the level at which the preventive aim is satisfied and then convey the remaining 
censure in a mode that does not involve hard treatment. In that case, the 
performance of C 2 may, all in all, be censured more than the performance of Ci, but 
Ci may nevertheless be punished more severely, since it requires more hard 
treatment to achieve the preventive goal with regard to Cj. Therefore, given the two 
assumptions which von Hirsch and Narayan accept, namely, that censure can be 
conveyed by other means than hard treatment, and that there is no reason to (in fact 
there is a reason not to) inflict hard treatment beyond what is required for preventive 
reasons, there are cases of punishment which are not consistent with 
proportionalism. And, what is important, now it can no longer be objected that the 
more reprehensible crime is censured less than the one less reprehensible. 

The argument, of course, rests on a number of assumptions. Firstly, it 
presupposes that situations might occur in which it requires more hard treatment to 
give someone an incentive not to follow a temptation to commit one type of crime, 
than it requires to give an incentive not to commit another type of crime, even 
though the latter crime is rated higher in terms of seriousness. Whether this is 
sometimes the case is an en^irical question, but there is no reason to claim that it 
simply cannot be the case. Secondly, the argument also presupposes that the 
imposition of censure can be split up into parts and that the first part can be 
conveyed through hard treatment while the second part is conveyed in another way 
(e.g. in some “symbolic mode”). Considering the way we usually think about 
censure in ordinary life, this assumption might seem strange. However, given the 
way censure works in expressionist theories of punishment, there is no reason to 
reject the premise. If a person receives two years’ imprisonment, while another only 
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receives one year then, according to the theory, the former criminal is censured more 
than the latter. Without this assumption there would be no ground for adhering to 
proportionality in the first place. But that means that the conveyance of censure is an 
ongoing communicative process. And just as it is thinkable that a prison term can be 
split in two (first you get the first year and after a break you get the final year), it 
also seems possible to split up the censuring process in the way the argument 
presupposes. 

However, at this point some might still feel that there is reason to be 
sceptical with regard to whether a certain degree of censure can be conveyed 
through two separate medias. More precisely, it might be objected that it seems 
implausible to assume that the conveyance of blame through hard treatment and 
through symbolic means can function in the additive manner which the argument 
presupposes. Rather, one might hold that if different communicative means are 
applied the result will be that the blame is repeated and not that more blame is 
conveyed. However, it is hard to see what reasons there could be for holding this 
view. Consider the following example which concerns positive desert. Suppose that 
A and B each receive 50$ as a reward for having performed an admirable act, but 
that, since A’s act was even more admirable than B’s, he also receives some sort of 
medal. Now, in comparing the messages conveyed to A and B, might not the overall 
result be that since A is praised both in a non-symbolic and in a symbolic way he is 
in the end praised more than B? In my view this might well be the case, and I see no 
reason why it should not also be possible to “add up” when it is censure and blame 
that is communicated. Of course, it might sometimes be difficult to compare degrees 
of blame when it is communicated in different ways, but what is needed in order to 
block the objection is an argument which establishes that this way of adding up 
blame by applying different communicative means is, as a matter of principle, not 
possible. And, as just indicated, there is no reason to assume that such an argument 
could be presented. 

A final more speculative objection to my argument might be that censure 
conveyed through hard treatment always communicates more censure then if it is 
conveyed in other ways. Thus, though censure and blame expressed in a non- 
symbolic and in a symbolic way may function in an additive manner in a case where 
the hard treatment inflicted on two perpetrators is the same but where only one of 
the two receives an extra symbolically conveyed message, the blame conveyed in 
the latter way can never outweigh even the smallest difference in hard treatment 
communication. Hard treatment is, so to say, an infinitely more powerful blame- 
expressing instrument. However, first of all it is far from obvious that this is actually 
correct. But, more importantly, even if it is in fact correct, it would nevertheless not 
succeed in blocking the argument. The way the argument was presented, I assumed 
that crime C 2 was more serious than Ci, but that more hard treatment was required to 
provide the preventive reason against committing Ci than against committing C 2 . 
However, it would be sufficient to assume that the prudential disincentives to 
perform respectively C.j and C 2 are the same. In which case, the performance of the 
two crimes should according to the theory be responded to with the same amount of 
hard treatment, and the extra amount of blame which is required by a proper 
response to C 2 could then be conveyed in a different way. The punishment for the 
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two crimes would then be equally severe, though C 2 is more serious than Q, which 
contradicts the parity condition of proportionalism. Thus, not even this more subtle 
answer blocks the argument. 

Of course, one might respond by giving up the view that the severity of 
punishments should be measured by the amount of hard treatment that is inflicted, 
but rather in terms of the blame that is communicated to the punished. But this 
would be to give up a central aspect of proportionalism and, as we shall see later, 
this is not what von Hirsch and other proportionalists recommend. Thus, in short, it 
seems that the two-pronged justification of punishment which von Hirsch and 
Narayan have suggested faces a problem when it comes to the justification of 
proportionalism. 

What the previous considerations together indicate is that the justifications 
of proportionalism which have been presented by the expressionist theories of 
punishment are not as straightforward as von Hirsch’s proportionality argument 
prima facie suggests. Of the three versions of expressionism I have considered, the 
first non-teleological variant seemed to have problems in establishing the need for 
hard treatment. A weakness which in itself is sufficient to undermine 
proportionality. The teleological version defended by Duff, based the justification of 
hard treatment on a number of assumptions of human moral psychology which were 
not sufficiently unfolded to establish the need for hard treatment. And even if hard 
treatment would in fact be required to fulfil the reformative purpose, the theory 
faced further problems as a way of sustaining proportionality. Finally, I have 
indicated that, though von Hirsch’s and Narayan’s proposal provides a convincing 
justification of hard treatment, the step to proportionalism is still vulnerable to 
objections. Though much more would have to be said in a complete analysis of the 
different versions of expressionism, I believe that the criticisms advanced so far do 
cast serious doubt on the validity of the expressionist justification of 
proportionalism. 

There is a final point worth mentioning which I believe gives further 
support to this conclusion, or which at least indicates a lack in the development of 
expressionism. Suppose that there is something you find important to communicate 
to another person (or perhaps that you are under a certain obligation to 
communicate). Suppose further, that after having addressed the potential recipient it 
is obvious that he did not understand the message. What would (or should) you do? 
The answer is pretty clear. Unless one has certain reasons to believe that the 
conveyance is doomed to fail (e.g. if one has discovered that the person speaks 
another language or is dead) one would certainly repeat the message. Now, why 
should this be any different if we speak with the voice of punishment? If a criminal 
fails to understand the censure that we seek to communicate, then why not repeat the 
communicative act, i.e. why not punish the criminal again? If this is what 
expressionism implies then obviously it will not be possible to maintain 
proportionalism. If two persons, A and B, have committed the same crime they 
might be punished differently if A at first understands the message while B does not. 
The parity-condition is violated. Unsurprisingly, adherents of expressionism reject 
that this would be morally acceptable. However, merely to refer to something like a 
principle of double punishment, enunciating that one should never be punished for 
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the same crime more than once, is not satisfactory. There still remains a tension 
between claiming, on the one hand, that the purpose of punishment is to convey a 
certain message and, on the other, to adhere to a principle of proportionality which 
excludes the possibility of repeating the punishment if the conveyance fails. Though 
a number of answers to this problem can be imagined none of them are, in my view, 
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fully satisfactory. 

Firstly, it might be responded that in actual life the communication simply 
does not fail. In contrast to a verbal conveyance of messages, hard treatment is a 
language which cannot be ignored or misunderstood. Therefore, there will never be 
a situation which invites double punishment. However, this answer rests on an 
empirical assumption which I see no reason to accept. Is is really impossible to 
imagine someone who regards hard treatment punishment merely as something 
which is unfairly inflicted on him; or someone who sees punishment merely as a 
price that must be paid for a certain action he has performed; or, perhaps, one who 
has been punished so often that he does not even give a thought to why he is once 
again put into prison? Even if these examples do not seem convincing, it is 
nevertheless a strong view to hold that hard treatment punishment, in contrast to 
probably all other sorts of communication, is infallible. There is, however, a related 
answer which does not rely on this dubious empirical premise. Rather than claiming 
that situations which invite a double punishment will not occur, one might contend 
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that they cannot, for purely conceptual reasons, take place. If the communication 
of blame is part of the definition of punishment, then a person would simply not be 
punished if the message is not conveyed even though he has undergone a serious 
hard treatment. Therefore, even if the hard treatment is repeated the perpetrator is 
not punished twice or more. However, it seems that neither of these answers is what 
expressionists have in mind. For instance, Nozick admits that a punishment can fail 
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“just as an ordinary act of communication can fail” . Similar claims, on the 
fallibility of punishment, are made by other expressionists. This contradicts both the 
empirical and the logical rejections of double punishment. Moreover, it would 
certainly be a dubious view to hold that a person who has spent several years in 
prison, but who has failed to grasp the condemnatory message, has not been 
punished at all. 

Secondly, another way to rebut the claim that expressionism may face a 
problem of double punishment, would be to reject the idea that the expressionist aim 
is basically communicative. If the purpose is merely to express reprobation of the 
wrongful conduct rather than to convey a message to the criminal, then there will be 
no ground for repeating the expressive act if it is not understood. To contend that the 
expressionist goal has been fulfilled once an expressive act has been performed is 
therefore a way to avoid the objection. However, though this reply is not 
inconsistent with the claim that one hopes in addition that the expression is 
understood by someone, the theory does make it harder to explain why the 
expressive act in itself is so important, if the goal is not at least to make some - 
the criminal or other members of the community - understand what is expressed. 
Moreover, though not all proponents of expressionism are precise on the matter, the 
general view clearly is that the purpose is communicative. As mentioned earlier, 
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Nozick underlines that the goal is to evoke understanding. Von Hirsch, Narayan, 
Lucas and others apparently share this view. And Duff explicitly claims that it is 
preferable to talk of punishment as communication rather than as expression, 
because the idea of communication involves - as that of expression need not - 
someone to or with whom one tries to communicate, that is, someone who receives 
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the message. Thus, it seems that expressionists neither should nor would accept 
this answer to the problem. 

Thirdly, it might be responded that the imposition of double punishment on 
some criminals would be inconsistent with treating them as persons or moral agents. 
As we have seen. Duff s view is that, though the justifying aim is reform of the 
criminal, it would be wrong to achieve this goal by manipulative means. Despite the 
fact that the communicative process is coercive it should not force on the criminal 
the desired change. The criminal must be free to choose the opportunity for 
repentance and reconciliation which the punishment provides. To continue 
punishing a criminal until he repents would, on Duff s account, count as an 
unacceptable attempt at coercive change. Now, could the same answer be given if 
we continue punishing someone, not to reform him, but at a prior stage, to make him 
understand what he may not have understood at the first communicative act (i.e. the 
first punishment)? In short, would this just as well be inconsistent with the 
autonomy of the agent? Would not it be to treat him like a tiger? 

It is indeed hard to see that this can be plausibly argued. Even if we accept, 
that the continued punishment of a criminal who has understood the message but 
who will not accept the opportunity of self-reform is an unacceptable coercion, it 
certainly does not follow that this is also the case if we repeat a punishment to make 
him understand in the first place. On the contrary. If one goes as far as Duff as to 
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hold that the criminal has a right to punishment - that punishment is something we 
owe to the criminal - or even if the view is put more modestly, that it is simply of 
moral importance to convey a message concerning his wrongful act, it is surely hard 
to see why it should be considered wrong to repeat the message if the 
communicative endeavour fails at first. And even if one accepted that there would 
be an element of unacceptable coercion involved if one went on repeating the 
message over and over again if it was not understood by the criminal, it certainly 
requires an argument to show that even a single repetition would be unacceptable. 
After all, what we would be doing would be to treat the criminal - as specifically 
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prescribed by several expressionists - as a person capable of understanding. But, as 
we have seen, this possibility is sufficient to undermine proportionality. Neither 
therefore does this third answer seem convincing. 

There is a further point to this problem of double punishment which is 
worth noticing. Consider a criminal who actually understands that he is being 
censured but who does not get the correct message as to the extent to which he is 
being so. Is this a possible scenario? In order to defend proportionalism it must be 
assumed that the severity of the punishment conveys how much a conduct is 
disapproved of (this is stated in premise (2) in von Hirsch’s proportionality 
argument). As mentioned it is assumed that the communication with the criminal is 
an ongoing process; otherwise there would be no reason in keeping on inflicting 
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hard treatment on a criminal. But is it not possible that a criminal, who is put into 
prison and who at the beginning understands that he is condemned by the hard 
treatment he undergoes, after a while loses attention to the voice of punishment? 
Though he probably looks forward to the day he is released, he has simply become 
used to his time in prison and no longer functions as a recipient in a communicative 
process. If this is possible or if it is in other ways possible partly to misunderstand 
the conveyed message, then it will simply constitute a version of the double 
punishment objection. If, of two perpetrators who receive the same time in prison, it 
is only one who receives the whole condemnatory message then there would still be 
reason to punish the other more in order to convey the same amount of censure on 
the two. But once again this would contradict proportionality. 

What these considerations highlight is the fact that not much has been done 
to make clear exactly how the communicative process actually takes place. To say 
like Feinberg that “the very walls of his cell condemn him” is certainly not very 
clear. To what extent it is possible to overhear the message or to what extent the 
communication may fail and, in this connection, what would count as sufficient 
evidence for the fact that a communication has failed, is simply not made clear. 
However, as the discussion indicates, these questions are of vital importance for the 
expressionist defence of proportionalism. 

4. THE FAIRNESS THEORY 

The final influential retributivist theory to which we shall now turn is the fairness 
theory (or the unfair-advantage theory). In contrast to the theories outlined in the 
previous sections, the fairness theory does not consider the justification of 
punishment in isolation from a more general theory of distributive justice. On the 
contrary, the theory of punishment is often presented as part of a broader view of the 
just distribution of benefits and burdens in a society. This means that the 
philosophical discussion of the theory has had different focuses. Some theorists have 
been concerned with the general distributive principles without paying any or much 
interest to the question of punishment, while others have focused specifically on the 
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implications these principles have with regard to punishment. Since the focus in 
the present context is, of course, narrowly on the question of punishment, I shall not 
here spend time discussing the plausibility of the general distributive principle. 
However, a short outline of the underlying principle is required. 

In its most general form, the idea on which the fairness theory is grounded 
is that, in a cooperative venture which involves costs and benefits of all parties 
involved, there should be an equitable distribution of those costs and benefits. The 
principle was famously articulated by Hart in his influential essay “Are there any 
Natural Rights?” in which it is contended that: “when a number of persons conduct 
any joint enterprise according to rules and thus restrict their liberty, those who have 
submitted to these restrictions when required have a right to a similar submission 
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from those who have benefited by their submission” . What Hart in his essay 
referred to as a “mutuality of restrictions” was later developed by Rawls and others 
and acquired to name “the principle of fair play” or “the principle of fairness”. 
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At first glance the principle seems reasonable. If we think of a cooperative 
venture in which all voluntarily agree to participate, the idea that there should be an 
equitable distribution of burdens and benefits is intuitively appealing. That some 
should gain only the benefits while others carry all the burdens would strike us as 
unfair. The interesting question, however, is whether the principle can be applied as 
a general principle of social justice. The idea is to consider a society as a 
cooperative venture in which the members each enjoy a number of benefits which 
are only available due to the cooperation. However, at least part of what creates the 
benefits is that the cooperation imposes certain burdens on the members. For 
instance, restrictions on each member’s liberty to do whatever he or she wants. The 
controversial question has been to ask to what extent can the receipt of benefits 
possibly generate an obligation to pay the burdens which the cooperation requires? 
Or under what conditions is it justified to adopt coercive measures to prevent what 
might be the rational course of action for each individual, namely, to withhold 
cooperation - to be free-riding - whenever it is burdensome? As Nozick’s famous 

criticism of Hart has shown, it is hardly sufficient to base an obligation not to free- 
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ride on the mere fact that an individual has benefited from others’ cooperation. 

However, we can here put this traditional discussion aside and merely assume that 
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the principle of fair play, in one version or another, is plausible. The next 
interesting question then is: where exactly does punishment enter the picture? 

The fact that it is usually possible to receive the benefits without bearing 
the burdens of cooperation is what leads to a discussion of a system of punishment. 
However, even if we at the outset accept that benefits and burdens should be equally 
distributed it is not immediately clear what role punishment should play in this 
connection. An obvious thought would be that one ought to use punishment as an 
instillment to prevent future imbalances of benefits and burdens, e.g. by deterring 
potential free-riders. However, this would turn the fairness theory into a forward- 
oriented theory of punishment and this is not what its proponents have in mind. On 
the contrary, punishment is justified as a way of restoring the balance of benefits and 
burdens once imbalances have taken place. The claim is that a criminal, on the one 
hand, gains a benefit from others’ obedience to the law but, on the other, gains an 
extra benefit by not restricting his action as does the law-abiding person. It is this 
extra benefit which can be outweighed through punishment. Or, as put by Morris in 
his classical modern exposition of the theory: “A person who violates the rules has 
something others have - the benefits of the system - but by renouncing what others 
have assumed, the burdens of self-restraint, he has acquired an unfair advantage. 
Matters are not even until this advantage is in some way erased ....[H]e owes 
something to others, for he has something that does not rightfully belong to him. 

Justice - that is, punishing such individuals - restores the equilibrium of benefits and 
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burdens by taking from the individual what he owes, that is, exacting the debt.” . 

That the fairness theory may have implications with regard to the 
distribution of punishment is not surprising. If we hold that punishment is a means 
to the end of restoring an equilibrium between benefits and burdens, then we are 
surely not far from holding that a specific punishment fulfils its purpose only in so 
far as its severity is warranted by the degree to which the equilibrium has been 
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disturbed. In other words, we can see why proponents of the fairness theory 
standardly contend that the severity of a punishment should be proportionate to the 
gravity of the crime. Roughly outlined, the argument takes the following form: 

(1) The seriousness of a crime reflects the magnitude of the resulting disequilibrium 
between benefits and burdens. 

(2) The more a crime has disturbed the equilibrium between benefits and burdens 
the larger is the burden which is required to restore the fair equilibrium. 

(3) The severity of a punishment reflects the magnitude of a burden. 

(4) Therefore, a crime should be punished more severely the more serious it is. 

Though premise (1) may seem pretty obvious if one accepts a fairness theoretical 
account of justice, it nevertheless covers a number of controversial questions which 
have been the subject of some discussion. The first is whether there are degrees of 
unfair benefits. The second concerns the plausibility of the crime scale which 
actually follows if determined by degrees of unfair benefits. The answers to both 
questions obviously depend on what it is that determines the size of an unfair 
benefit; which again depends on what precisely an unfair benefit consists in. That 
unfair benefits admit of degrees is something which is generally agreed upon by 
adherents of the theory. However, Dagger has given an inteipretation which 
contradicts this view. According to him, the burden which a law-abiding member of 
a cooperation carries is not the burden of obeying a particular law but rather the 
burden of obeying the law in general. It is this general burden which the criminal 
renounces and which thereby gives him an unfair benefit. What this implies is that 
the benefits are the same independently of what sort of crime a perpetrator has 
committed. As Dagger says: “the murderer and tax cheater should be punished to the 
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same extent for their crimes of unfairness” . This does not mean that the murderer 
and tax cheater should receive that same punishment tout court. Rather, Dagger’s 
conclusion is that the fairness theory does not tell us to what extent various 
criminals should be punished. And that other theories must be added to the fairness 
theory in order to answer this question. However, as indicated, Dagger’s 
interpretation of the theory is exceptional. Most adherents emphasize that unfair 
benefits do admit of degree. The problems related to this view is what most of the 
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critical discussion of the theory has been concerned with. 

Suppose, for instance, that one accepts the interpretation of a burden which, 
as indicated in the quotation above, is suggested by Morris, namely, that it is one of 
self-restraint. And moreover, that the degree to which the law-abiding needs to 
restrict himself depends on the strength of his inclination to commit a particular 
crime. As Burgh has pointed out in his influential criticism of the fairness theory, 
this implies that “a greater burden is renounced with regard to tax fraud than with 
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respect to murder” since we usually have a much stronger inclination to tax fraud. 
In fact, most of us have no inclination at all to murder other people. If this sort of 
criticism is correct it would obviously threaten the claim that crimes should be 
ranked, and consequently punished, according to the degree of gained unfair 
benefits. For the present, I shall not go deeper into this traditional discussion of the 
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theory, except by mentioning that it certainly seems correct that proponents of the 
theory have often not been very precise in their analyses of the concepts of burdens 
and benefits. And, consequently, nor with regard to the question of crime scaling. 
There is, though, one exception with regard to the latter question. Davis has 
concentrated his contribution to the theory specifically on the scaling challenge. 
However, since the ranking of crimes is considered in the next chapter, I shall 
postpone the discussion of Davis’ suggestion. For the present, it is sufficient to 
notice that premise (1) covers a number of controversial questions. 

Premise (2) is less controversial. If the balance between benefits and burdens 
is upset because a criminal has gained an extra benefit which does not rightfully 
belong to him, then it seems that an obvious way to rectify the advantageous position 
of the criminal would be by imposing a burden on him. A burden the magnitude of 
which corresponds to that of the unfair benefit. A point which has, in this connection, 
sometimes been made, is whether the balance of benefits and burdens can actually be 
restored through punishment. It has been suggested that a balance may be restored, for 
instance, by returning stolen goods or by restituting the victim of a crime, but not by 

punishing the perpetrator. Punishing a criminal and restoring a balance of benefits and 
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burdens are, or so it has been claimed, quite different from one another. However, 
the objection rests on a misunderstanding of what an unfair benefit consists of. The 
fairness theorist would reply that the unfair benefit is not a material good or whatever 
else may be the concrete result of the crime, but rather that it consists of shirking a 
burden carried by law-abiding members of the society. It is this particular benefit 
which is removed by punishing the criminal and not merely by restituting the victim. 
In this sense, a crime is regarded as a crime of fairness, whatever else it may be. 
Moreover, once we accept the plausible assumption, which links premises (2) and (3), 
namely, that a punishment is a burden to the criminal, it also seems reasonable to 
accept premise (3), that the severity of the punishment determines the size of the 
burden. 

As indicated, the premises on which the argument is based - especially 
premise (1) - have been the subject of some discussion. However, suppose we ex 
hypothesi assume that the premises are in fact plausible. Does this leave us with a 
plausible defence of proportionalism? The reason I believe that the question is likely 
to be answered in the negative is analogous to the reasons considered in the 
discussion of the simple desert theory and the expressionist theory. The problem is 
that, even if it is correct that punishment can serve as an appropriate burden, the 
question remains as to whether a burden can also be imposed in other ways than 
through punishment. Some proponents apparently admit that this is the case, but, in 
my view do not acknowledge the full implications of this possibility. Others 
apparently reject the possibility, however, without providing convincing reasons to 
the effect. For instance, in his defence of the fairness theory, Sadurski considers the 
question of whether a punishment should be less severe if a criminal has already 
suffered some burdens as a result of his crime. As examples he imagines a thief who 
has broken his leg in the course of committing a crime, and a rapist who is caught 
during his escape by a member of the victim’s family and is severely beaten. In 
Sadurski’s view, the suggestion that these pains suffered by the criminal should 
constitute burdens which reduce the overall amount of the benefit acquired through 
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the crime “may well be a correct implication from the ‘balance’ model of 
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punishment” . 

However, this raises a question: why should we only consider the suffering 
which a criminal has undergone during or in relation to his crime? Why not count in 
the suffering of breaking a leg if it happened two days after the criminal committed 
his misdeed? Or if it happened two days before the crime was committed? Or even 
in his childhood? More generally put, why not simply adopt, as considered in the 
discussion of the simple desert theory, a whole life view of burdens and benefits. If 
the suffering of breaking a leg constitutes a burden in the relevant sense then it is 

surely arbitrary, unless further reasons are provided, to let this burden count only 

68 

when it occurs in relation to a crime. However, once we allow for this possibility it 
clearly undermines proportionalism in the sense in which it is usually understood by 
its proponents. If we stick to Sadurski’s example, we can imagine that A and B have 
each committed equally serious crimes but that A should be punished less than B 
because A broke his leg as a child. This is surely not a consequence which 
proportionalists would normally be happy to accept. Thus, it is strange that those 
theorists who believe that proportionalism can be grounded on the fairness theory 
have not really entered the discussion of this problem. To my knowledge, Sher is the 
only adherent of the fairness theory who has tried to meet this challenge. What he 
has tried to establish is - and this is probably the only way one could hope to avoid 
the objection - that only punishment can provide the sort of burdens which are 
required to restore a balance of benefits and burdens. This endeavour deserves a 
closer scrutiny. 

Sher’s version of the fairness theory differs from the standard versions, 
defended by Morris and other theorists, in offering a different interpretation of what 
an unfair benefit consists in. At the outset Sher agrees with the criticism made by 
Burgh and others that, if an unfair benefit is interpreted as a freedom from, or lack 
of, self-restraint, and if this benefit is determined by the strength of the law- 
abiding’s inclination to commit a certain illegal action, then we end up with an 
extremely counter-intuitive ranking of crimes since “most have a greater inclination 
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to cheat [on income taxes] than they ever have to murder” . Sher believes that this 
problem of proportionality is nicely resolved by his interpretation of an unfair 
benefit. On this account “a person who acts wrongly does gain a significant measure 
of extra liberty: what he gains is freedom from the demands of the prohibition he 
violates. Because others take that prohibition seriously, they lack a similar liberty. 
And as the strength of the prohibition increases, so too does the freedom from it 
which its violation entails. Thus, even if the murderer and the tax evader do 
succumb to equally strong impulses, their gains in freedom are far from equal. 
Because the murderer evades a prohibition of far greater force - because he thus 
‘gets away with more’ - his net gain in freedom remains greater. And for that reason, 
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the amount of punishment he deserves seems greater as well” . In short, Sher 
understands the unfair benefit as an extra measure of freedom from moral restraint. 

What exactly is meant by a criminal gaining freedom from moral restraint 
is not absolutely clear to me; however, for the present we can leave this out of the 
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discussion. What is important is that Sher believes that the interpretation avoids 
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the objection provided by a whole life view on benefits and burdens or, more 
precisely, it avoids the implication that, for instance, the suffering from a broken leg 
should affect the severity of a punishment a criminal receives. The reason is that the 
criminal’s extra benefit is measured by his act’s degree of wrongness, whereas a 
broken leg, or other similar burden, is measured on a scale of suffering (or, as Sher 
suggests, a scale of “preference-(dis)satisfaction”). A balancing of an unfair benefit 
and this kind of burden, therefore, is impossible, not because they stand in a wrong 
temporal relation, but simply because they are incommensurable. On the other hand, 
an unfair benefit can be balanced by the imposition of punishment, because what 
characterizes punishment is that it is a performance of an ordinarily impermissible 
act. And it is exactly this ordinary impermissibility which, on Sher’s account, makes 
it a suitable way of restoring the balance that was disturbed by the criminal’s unfair 
benefit. Or as Sher himself argues: “By treating the wrongdoer in what is ordinarily 
a forbidden way, we strip away part of the protection that moral restraints on our 
behaviour would ordinarily have afforded him. Thus, we remove precisely the sort 
of advantage he has gained. Because the resulting disadvantage can be assessed in 
terms of its usual moral wrongness, it can be weighed on the same scale as the 
wrongdoer’s unfair advantage. Thus, it is commensurable with the wrongdoer’s 
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extra benefit as his previous hardships are not” . 

The strength of Sher’s suggestion is that it succeeds in explaining why a 
broken leg or suffering caused by a disease, by a natural catastrophe or other related 
cause, does not count as a burden, at least not in the sense required to outweigh an 
unfair benefit. However, it meets the challenge to proportionalism only by facing a 
new challenge. As we have seen, something can count as a burden only if it is 
measurable on a scale of moral wrongness. But it is certainly not hard to imagine a 
criminal who has been wronged previously in his life. In other words, rather than 
asking whether previous suffering caused by a broken leg can offset a criminal’s 
unfair benefit, we can rephrase the question by asking whether the fact that the 
criminal has previously been wronged by someone who intentionally broke his leg 
in order to stop him at the football pitch can offset the criminal’s unfair benefit? Or 
more generally put, whether the unfair benefit Y gains from wronging Z is 
outweighed if Y has previously been wronged by X? If this is answered in the 
affirmative it obviously constitutes a challenge to proportionalism. Once again, we 
can imagine two persons who have committed equally serious crimes but who, 
according to the theory, should be differently punished. Or even a situation in which 
a person has committed a more serious crime than another person, but should 
nevertheless be punished less severely. 

Sher is actually aware of this challenge but believes that he is once again 
able to resolve it. However, at this point in his reasoning he is definitely hard to 
follow. What he contends is that: “even if X has previously wronged Y, it hardly 
follows that a fair balance of benefits and burdens is restored when Y in turn wrongs 
Z. If Y does this, then the original wrongdoer X is still left with the double benefit of 
moral restraint upon others plus his own freedom from such restraint; and the 
current victim Z is left with the double burden of moral restraint on his acts plus the 
absence of restraint on the acts of (some) others. Thus, the original unfairness is not 




42 



THE ETHICS OF PROPORTIONATE PUNISHMENT 



removed but merely displaced” . The claim that the original fair balance of burdens 
and benefits is not restored in this course of actions is apparently correct. However, it 
does not justify Sher’s conclusion that “Y’s extra benefit in wronging the innocent Z 
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does not offset the extra burden that X’s earlier wrongdoing inflicted on Y” . In so far 
as Sher’s theory is that a wronging is commensurable with an unfair benefit and counts 
as a burden in the relevant sense, it follows that Y has first received an extra burden, 
by being wronged by X, and later an extra benefit, by wronging Z; that is, at the end he 
is neither in a particular advantageous or burdensome position. To punish Y would 
simply be to inflict an extra unfair burden on him. Thus, Sher’s argument is a non 
sequitur. Which means that the challenge to proportionalism has not been resolved. 

In short, there seem to be three possible answers as to whether Y should be 
punished for wronging Z when Y himself has previously been wronged by X. Either 
one could claim that Y should be punished because he in the end possesses an extra 
unfair benefit. But as we have seen, this possibility is excluded by Sher’s own 
interpretation of a burden. Or one could draw the conclusion that Y should not be 
punished. For many this is probably not an acceptable solution and, as mentioned, 
Sher himself rejects it. And, what is more important, it is tantamount to giving up 
proportionalism. The final possibility then is to contend that Y should be punished, 
however, for reasons which go beyond the distribution of burdens and benefits. In 
fact, Kershnar has suggested a reconstruction of Sher’s view according to which there 
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are two possible justifications for punishment. Either punishment is justified 
because it offsets an unfair benefit. Or it is justified simply because a wrongdoer has 
violated a moral norm, even if he in the end does not possess an excess benefit. On 
this interpretation it would be possible for Sher to maintain his claim that Y should be 
punished, even though it is not warranted by the calculation of benefits and burdens. 
However, this position has its own problems. 

To see this, it should be mentioned that Sher apparently believes that if X 
wrongs someone and is then later wronged by another then X does not deserve 
further punishment, because the way he was wronged counts as a punishment and 
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thus leaves him with no excess benefit. However, when this view is combined with 
Sher’s claim that Y should be punished when he wrongs Z, even if he has himself 
previously been wronged, there arise a problem in cases where we have, what 
Kershnar calls, a “victim/victimizer circle”. Suppose we have the somewhat unusual 
situation that X wrongs Y, then Y wrongs Z, and finally Z wrongs X. And suppose 
that the wrongings are all of the same sort. Now, as just mentioned, Sher’s view 
apparently is that X should not be punished for wronging Y because he has been 
punished by being wronged by Z. On the other hand, Y should - according to Sher - 
be punished because he, on the suggested interpretation, has violated a moral norm. 
Thus, in sum, X should be punished while Y should not be punished even though 
they have committed exactly the same wrongings and have been wronged in exactly 
the same way. I am far from certain that Sher would accept Kershnar’ s 
reconstruction of his position. But if he should it would not help much. Kershnar 
believes the problem generated by the victim/victimizer circle shows that the whole 
position is implausible. But, even if one does not draw this conclusion, it does at 
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least contradict the parity-condition and thus proportionalism. Thus, the challenge to 
proportionalism remains unsolved. 

There is a final and more general comment worth making in relation to 
Sher’s theory. As we have seen, Sher believes that his theory succeeds in avoiding 
Burgh’s and others’ criticism, that the central male in se crimes, such as murder or 
assault, should be punished less severely, or perhaps not be punished at all, than 
male prohibita crimes such as tax evasion. However, by suggesting that an unfair 
benefit consists in an extra freedom from moral restraint, it seems that Sher faces the 
opposite problem, namely, that mere male prohibita crimes which would not be 
wrong in the absence of a legal prohibition, should not be punished since they do not 
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impose a burden in the form of a moral restraint on the law-abiding. But this is an 
implication which is hard to accept. There is, of course, one way to avoid this 
objection. This would be by turning all male prohibita crimes into male in se crimes 
by contending that it is morally wrong to break the law. In which case, tax evasion 
would be morally wrong. However, this has the unfortunate implication that all male 
prohibita crimes turn out to violate the same moral prohibition, namely, that one 
should not break the law. But this means that all male prohibita crimes morally 
restrain the law-abiding to the same degree, and that such crimes should therefore all 
be punished equally severely. Strictly speaking, this does not violate 
proportionalism because if all male prohibita crimes are equally serious the 
principle implies that they should be equally punished. But it certainly questions the 
view underlying premise (1) in the proportionality argument, namely, that crimes 
should be ranked in seriousness according to the magnitude of the unfair benefit a 
criminal gains from committing them. 

Summing up, considerations of the fairness theory amount to the following. 
As we have seen, the theory bases its defence of proportionalism on the assumptions 
that the fair equilibrium of burdens and benefits is disturbed more the more serious 
the crime, and that it consequently requires the imposition of a heavier burden on the 
criminal in order to restore the initial balance. However, even if we accept the 
plausible assumption that punishment does constitute a burden, the theory does not 
succeed in justifying proportionalism. The problem is that it seems very hard to 
avoid the claim that a person can face burdens in many other ways than through 
punishment. But this means that other burdens which a criminal may have 
undergone, even long before he committed his crime, will influence the equilibrium, 
and thus affect the seriousness of the punishment he should receive. An implication 
of this is that it is possible to imagine a person who has committed a much more 
serious crime than another person, but who is nevertheless, due to experiences in 
earlier parts of his life, punished less severely. This contradicts proportionalism. I 
then considered Sher’s version of the fairness theory in some detail because he 

78 

contends that his interpretation is able to “resolve the problem of proportionality” . 
However, as I have argued, this seems not to be the case. Thus, modestly put, I do 
not think that proportionalism follows as easily from the fairness theory as its 
adherents usually proclaim. 
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5. A NON-FOUNDATIONALIST APPROACH 

The punishment theories which have been discussed in the previous two sections 
can, I believe, rightly be regarded as the dominant positions in modern retributivist 
thinking and thereby also as the most important approaches to a justification of the 
proportionality principle. Even though the theories are, as we have seen, very 
different - the former focuses on the conveyance of appropriate condemnatory 
messages to responsible moral agents, while the latter points at the significance of 
restoring a fair balance of benefits and burdens - they are, along with the simple 
desert theory, similar in one important respect: all seek to provide a foundationalist 
justification of proportionalism by recurring to more basic theories of the 
justification of punishment. Even though this sort of reasoning is certainly 
expectable when it comes to an issue as specific as punishment distribution, it does 
not exhaust the range of justificatory options. Adherents of proportionalism 
sometimes seem to find support for their viewpoints in a non-foundationalist 
manner. In order to examine what this sort of justification may consist in we shall 
have to tentatively depict the contours of the problem which has attracted most 
attention in the modern philosophical debate on punishment and which has naturally 
constituted the core of the show-down between the retributivist and the utilitarian 
approaches to punishment, namely, the problem of the punishment of innocents. 

That a terrible wrong is done if a person is punished for a crime that he or 
she has not committed is something upon all people will usually agree. Voltaire’s 
claim that “it is better to run the risk of sparing the guilty than to condemn the 
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innocent” or Blackstone’s almost contemporary consent to the view that “it is 
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better that ten guilty persons escape, than that one innocent suffer” are both 
expressions of this frequently stated conviction. It is the prima facie plausibility of 
this view which has formed that background of what has often been presented as a 
devastating objection against the utilitarian theory of punishment and against 
utilitarianism in general. 

The first to point at this sort of objection, though without explicitly 
mentioning the innocent, was apparently Kant who warned each man against 
creeping through the “serpent-windings of utilitarianism to discover some advantage 
that may discharge him from the justice of punishment, or even from the due 
measure of it, according to the Pharisaic maxim: ‘It is better that one man should die 
than the whole people should perish’.” For, as he puts it: “if justice and 
righteousness perish, human life would no longer have any value in the world” . 
One of retributivist theorists who in recent time have done most to emphasize the 
importance of the objection is McCloskey. In several articles, written in the 
predominantly utilitarian-oriented 60’s, McCloskey presented the objection in 

slightly different versions which have become standard formulations of the 

82 

argument. McCloskey’s well-known example is the following. 

Suppose that in a town with a mixed population a black man has raped a 
white woman. Because of existing racial tensions it is reasonable to assume that the 
crime will produce serious racial violence with many people killed and injured, 
unless the rapist is apprehended. Suppose further, that the sheriff of the town can 
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prevent the violence only by framing an innocent black man who was seen close to 
the place where the crime happened, and who would be believed to be guilty. Given 
the possible alternatives, it seems that utilitarianism would imply that the sheriff 
should frame and punish the innocent. However, this is exactly what McCloskey and 
other critics regard as an unacceptable implication. Punishing the innocent would be 
wrong. 

Naturally the objection need not be formulated in terms of scapegoating. 
The same problem can in principle be illustrated in cases involving deterrence or 
incapacitation. What the objection shows is not - as is sometimes prematurely 
contended - that there is, for the utilitarian, no connection between who is punished 
and who is guilty. Usually there might well be such a connection (e.g. for a 
utilitarian of the deterrent school it would normally be vital to maintain the 
connection between punishment and crime in order not to lose the relation between 

83 

punishment and deterring the committing of crimes). But the fact which the 
example points at is that this connection is not necessary. Now, what is important 
here is not merely that the argument is supposed to constitute a reductio ad 
absurdum of utilitarianism but rather that it is sometimes perceived as a key 
argument in the dispute between utilitarians and retributivists exactly because it is 
thought that only a retributive approach to punishment supplies one with grounds for 
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the stipulation that punishment must only be applied to the guilty. In that sense the 
punishment-of-the-innocent argument indirectly supports retributivism. 

Now, if there is something to this line of reasoning, could an indirect 
argument along the same lines be then constructed in favour of proportionalism? At 
first sight it is certainly tempting to answer this question in the affirmative. After all, 
punishment of the innocent might reasonably be regarded as an instance of 
disproportionate punishment. To this it might perhaps be objected that the fact that it 
is unacceptable to punish the innocent person in McClosky’s example does not 
commit one to proportionalism. As Hart noted in his discussion of punishment 
distribution, “if in answer to his question [“Who may be punished?”] we say ‘only 
an offender for an offence’ this admission of retribution in distribution is not a 
principle from which anything follows as to the severity or amount of punishment 
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...” . In other words, it might be held that only the guilty should be punished while 
at the same time defending a non-proportionalist approach to the “how much” 

question. As a matter of fact, such a position has been defended by a few desert 

86 

theorists. It is not obvious, however, that such a position is persuasive. But even if 
there is something to this objection it could easily be met by the proportionalist by 
incorporating slight changes in the example from which the discussion takes its 
departure. Rather than assuming, as does McCloskey in his example, that the person 
who was seen close to the place of the crime was innocent, we might instead assume 
that what he did at that place was perpetrate a minor crime, say a theft, but that 
punishing him for the rape would still have the effects on others’ behaviour that 
McCloskey imagines. In so far as it would still be unacceptable to punish the person 
for the rape, the example would still constitute a reductio ad absurdum of 
utilitarianism. And the further step, to perceive it as an indirect argument for 
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proportionalism, would no longer be blocked by a position which is retributive only 
with regard to the “who may be punished?” question. 

In fact, McCloskey himself indicates that such a modified version of the 
argument would equally well constitute a reductio ad absurdum as the argument 
based on the traditional example. That the force of the argument is not changed 
despite the modification is also suggested, for instance, by Gross who emphatically 
contends that “any punishment in excess of what is deserved for the criminal 
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conduct is punishment without guilt” . Thus, in sum, what we have is an argument 
consisting of two steps: firstly, a step which seeks to establish that the utilitarian 
theory of punishment is unacceptable and, secondly, a step which proclaims that this 
provides support for proportionalism. I believe that if some people are reluctant to 
abandon proportionality, even if the sort of foundationalist justifications earlier 
considered cannot be provided, this reluctance might well be grounded on the belief 
that it will have unacceptable implications to give up proportionality, that is, on 
some sort of indirect argument as the one here outlines. Thus, let us consider each of 
the argument’s two steps seriatim. 

Does the argument constitute a genuine reductio argument? That is, should 
we reject utilitarianism on the ground that it would imply that a person who has 
committed only a minor theft should nevertheless be punished for a rape, if this 
would prevent the described riots and lynchings? For the utilitarian who does not 
accept that the traditional argument, involving punishment of the genuinely 
innocent, gives us reason to abandon or at least modify his position, the answer has 
usually taken two different forms which, of course, are equally relevant in relation to 

the modified version of the example. The first approach has been to reject the 
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reduction’s being in the end absurd (the “outsmart” response) . Considering 
McCloskey’s original example, the answer would be that though it is usually terrible 
to punish an innocent person, the alternative, to allow a large number of people to be 
killed in lynchings, is even more terrible. Therefore, though one should certainly 
hope that the situation that is envisaged would never actually occur, the right answer 
would nevertheless be to punish the innocent. This is the answer which was 
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suggested by Smart. The same answer could be given with regard to the modified 
example, namely, that on reflection the excessive punishment of the thief is the least 
unattractive alternative. 

The second approach which utilitarians have traditionally adopted to 
McCloskey’s argument has been to claim that the conclusion simply does not follow 
from utilitarianism. More precisely, it has been suggested that in the real world the 
incrimination of the innocent man in order to prevent riots is not what utilitarianism 
would prescribe. Once one resorts to punishing an innocent person there is always 
the risk that this will be found out. And if such punishment actually came to light it 
would undermine all trust and respect for the law. Given the terrible consequences 
which such a breakdown in confidence to the legal system would have, the chance 
that it might occur would outweigh the good that might be obtained by preventing 
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the lynchings. This line of answer might, of course, also be given in relation to our 
modified version of the reductio argument. Retributivists have typically responded 
to this answer either by claiming that, since it might ex hypothesi be assumed that it 
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would never be discovered that the punished person was innocent, the answer does 
not take the example seriously; or by constructing alternative examples in which it 
seems more obvious that utilitarianism does imply that an innocent should be 
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punished. It has also been responded that, even if it is correct that utilitarianism 
would not in the example prescribe that the innocent be punished, there must be 
some cases in which this sort of victimization is what utilitarianism dictates. For 
instance, McCloskey remarks that all that needs to be indicated is the “logical 
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possibility” of such an unjust system of punishment. However, in my view this 
latter comment clearly weakens the argument. Obviously it is correct that there 
might be situations in which utilitarianism would prescribe punishment of an 
innocent. But it is far from obvious that all cases where this would be so would 
strike us as equally absurd. In relation to our modified version of the argument, there 
are certain cases where disproportionate punishment does not, or at least so I 
believe, seem gravely counter-intuitive. Suppose that the only way one could save a 
large number of persons from a terrible death was to punish a criminal one day more 
in prison than he or she has deserved given the seriousness of the crime committed. 
Or that the terrible outcome could be avoided only be requiring from a criminal a 
fine which is slightly larger than the one deserved. To hold that this would be clearly 
absurd does not strike me as convincing. Thus, merely to point at the logical 
possibility is hardly sufficient. What is required to challenge utilitarianism is that it 
can be show that it has unacceptable implications. This is why examples are needed 
and why the discussion of them is important. 

Whether such convincing examples can be provided or, more specifically, 
whether the example of the disproportionate punishment of the thief succeeds in 
establishing the absurdity of utilitarianism, however, is not a matter I shall pursue 
any further. The primary purpose here is not to consider the plausibility of 
utilitarianism. Thus, though utilitarians might respond to the argument in the 
outlined ways and though I must admit that I do not regard the objection as being as 
forceful as it is often assumed, we can here for the sake of the argument assume that 
the argument really does constitute a genuine reductio ad absurdum of 
utilitarianism. Even with this assumption there is still an important step missing in 
order to reach a conclusion concerning proportionality. The question is, does a 
rejection of the utilitarian view on punishment distribution establish the plausibility 
of the rival proportionalist position? In my view, there are several reasons to be 
sceptical with regard to this second step of the argument. 

A first thing that should be noted is that in order for the example to give 
any support to proportionalism at all, it must, of course, be assumed that the 
proportionality view itself does not allow for the punishment which is imposed on 
the thief. Even if one regards the punishment in the example as unacceptable, it is 
not necessarily clear what precisely it is about it that is counter-intuitive. On one 
interpretation, what may strike one as hard to accept is that a person is punished 
very hard for having committed a minor crime. The reaction will be the same as the 
one we might show when we are informed how people, in earlier centuries, treated 
minor criminals, even if we are not told anything about how more serious crimes 
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were responded to. That is, on this interpretation what is at stake is a judgement of 




48 



THE ETHICS OF PROPORTIONATE PUNISHMENT 



cardinal proportionality: one should not allot that punishment for that crime, period. 
But does proportionality proscribe that a thief receives a severe punishment? A mere 
ordinal concept of proportionality obviously does not. The answer to this question, 
therefore, depends on how proportionalists believe that scales of crimes and scales 
of punishments should be connected. However, as I shall argue in a later chapter, 
neither of the proportionalist answers to the anchor problem have succeeded in 
identifying what should be regarded as the appropriate punishments for different 
crimes, nor in setting clear limits as to what would count as acceptable punishments 
for particular crimes. Thus, if what is unacceptable in the example is the cardinal 
aspect of the punishment then, in order to support proportionalism it must be 
presupposed that the principle excludes such punishments. And this is exactly what, 
in the suggested (but not yet argued) absence of a satisfactory anchoring theory, has 
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not been shown. 

Be that as it may, there is another more important problem concerning the 
sufficiency of the argument as an indirect route to proportionality. In order to 
establish the truth of the proportionality view it is not only necessary to show that 
the view does not itself allow for the unacceptable punishment to which the example 
draws attention. It is also necessary to show that this view is the only position which 
is inconsistent with this punishment. But such is not the case. For instance, the tough 
punishment of the thief might just as well be objected to on the ground of a radical 
abolitionist position regarding all punishments as wrong. Or on the ground of a 
principle which I shall refer to (and return to in the final chapter) as “negative” 
proportionalism, according to which all that matters is that a perpetrator does not 
receive a punishment that is more severe than the one that is proportionate to the 
gravity of the crime. Therefore, even though one accepts the rejection of 
utilitarianism, one is not forced to accept proportionality. The belief that there might 
be an indirect way of establishing proportionality rests, to put it a little more 
formally, in a confusion of contradictions: the argument, to go through, requires that 
what is rejected is the contradictory opposite to proportionality; which obviously 
utilitarianism is not. 

There are two ways in which those who nevertheless feel that there is 
something to the idea of an indirect way of justifying proportionality might reply. 
One answer would be to add further arguments, besides the punishment-of-the- 
innocent argument, with the intention of also showing the absurdity of other rival 
approaches to punishment distribution. This is exactly what some theorists have 
done in a more general defence of retributivism. For instance, after having directed 
attention to the abhorrence of the “penal suffering of the innocent”, Moberly 
proceeds with his defence of retributivism by setting forward a number of arguments 
in favour of the view that the guilty should be chastised. In his view, the “deep- 
seated sense of fairness which revolts against punishment of the innocent revolts 
also against any treatment of the guilty which appears to confound guilt and 
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innocence” . However, even if one accepts Moberly’ s appeal to the unfairness of 
cases where a person’s grievous fault makes no difference to the treatment he or 
she receives, and that such intuitions constitute an argument against the 
abolitionist view, it is still obvious that this will not do with regard to establishing 
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proportionality. There would still be other views which would be consistent with 
the rejection of punishing the innocent and not punishing the guilty (e.g. that one 
should punish only those who are guilty but all with equally severe punishments, or 
some sort of compromise position which combines utilitarian and retributive 
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ideals ). In other words, the problem with this answer is that in order to establish 
proportionality indirectly one will have to show that all other views on punishment 
distribution are unacceptable. To my knowledge, no one has tried to present such an 
argument, and it is certainly not easy so see how it should be done. 

Another answer might be to admit that an indirect proof of proportionality 
is not likely to be provided, but to maintain that this does not imply that the above- 
mentioned cases involving punishment and other corresponding cases do not support 
proportionality. After all, strict indirect proofs in favour of a certain position are not 
the sort of arguments which are usually found in discussions of ethical theory. But, 
even if such a strict argument cannot be provided, it might still be possible to 
support proportionality by reasoning which is non-foundationalist. This is what 
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Moore has suggested. His interest is not specifically proportionality but more 
broadly the justification of retributivism. Moore bases his defence of retributivism 
on examples which indicate the absurdity of punishing innocents and on examples - 
like the case of Steven Judy who raped and murdered a woman, drowned her three 
children, and afterwards said that he had not been “losing any sleep” over his crimes 
- which strongly appeal to the unfairness of not punishing the guilty. His suggestion 
is that the sort of justification we should be looking for is coherentist , that is, that we 
can justify a moral principle by showing that “it best accounts for our more 
particular judgements that we believe to be true”; and that our judgements in 
examples concerning punishment of the innocent and lack of punishment of the 
guilty are best accounted for in terms of a principle of punishment as just deserts. 
Have we here got a track to a justification of proportionality which is not 
foundationalist and which does not suffer from the same problems as the more rigid 
indirect proof approach? I shall not here provide a definite answer but rather point to 
a few facts which I believe may cast doubt on this proposal. 

The first things that is worth noticing is that, even if Moore is right in 
holding that the particular judgements which we believe to be true are most 
coherently explained in desert terms, that is, that retributivism is in this way 
justified, this is not tantamount to claiming that proportionalism is thereby justified. 
As we have seen in the previous sections, some of the dominant retributivist 
positions claim that a perpetrator deserves to suffer, to be condemned, or to be 
inflicted with a burden but, as argued, these views did not on closer examination 
lead to proportionality even though they would provide answers corresponding with 
our judgements in the examples on which Moore’s argument relies. Briefly, if what 
is justified in coherentist terms is a retributivist position akin to those positions 
discussed above, then the distribution principle which follows is not proportionalist. 
This is precisely what we have learned so far. Now, a possible answer to this 
problem might of course be to contend that what we are concerned with here is not 
the justification of retributivism but rather of the proportionality principle. 
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Therefore, one might ask whether proportionalism provides the most coherent view 
on punishment distribution? 

A justification along these lines would have to take several considerations 
into account. Since the examples considered by McCloskey, Moberly and Moore 
could also be accounted for by other than strict proportionalist distribution patterns, 
further examples and judgement would have to be taken into consideration. It would 
also be necessary to consider the strength of cases which speak against a 
proportionalist distribution such as, for instance, situations where a slight departure 
from strict proportionality would be of importance to the convict, in that this would 
have an effect on his potential future criminal career, or where a departure would 
have a significant effect on other people’s interests. Finally, there is also the 
question concerning what kind of judgements should be included in a coherentist 
justification. Since coherentist methodology is a complex matter there is no simple 
answer to this question. However, at least on some accounts it would matter that 
principles were mutually supportive and jointly illuminated by the moral concepts to 
which we were appealing and, obviously, that they would manage to provide 
answers to the problems to which we needed an answer. Whether the proportionality 
principle would satisfy such requirements may be doubted if it is correct that a 
theory of just deserts would not lead to proportionality. Moreover, some of the more 
detailed problems which are illuminated in the following chapters may also cast 
doubt on the possible success of this sort of justification. However, it should finally 
be mentioned that whether a coherentist justification will support proportionalism is, 
at best, a question to be left open since no one, to my knowledge, has endeavoured 
to provide this sort of justification. Thus, for the present there is not much which can 
be extracted from the idea of a non-foundationalist justification of the 
proportionality principle. 



6. CONCLUSION 

Besides the introductory indication of what adherents of retributivism standardly 
mean by the claim that the severity of a punishment should reflect the seriousness of 
the crime committed, the discussion in this chapter has focused on the arguments 
which different theories have provided in favour of proportionalism. Even if the 
discussion may not necessarily exhaust the list of variants of retributivism, what has 
been considered have certainly been the most influential theories. Especially have 
the different versions of the expressionist theory and the fairness theory played 
dominant roles in the recent discussion on punishment. Moreover, it is in these 
theories that one finds the most explicit attempts to support proportionalism. It is in 
this connection worth underlining that the arguments with which 1 have challenged 
the attempts to defend proportionalism may constitute general challenges to theories 
which subscribe to proportionate punishment. 

As is clear from the discussion, the purpose has not been to consider 
critically each of the basic theories on which proportionalism is grounded. Thus, 
except for a few critical comments, I have not considered whether suffering can ever 
itself be valuable, whether it is plausible to contend that condemnation of 
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wrongdoers is of basic ethical importance, or whether the fairness theory constitutes 
an acceptable theory of distributive justice. Entering these discussions would require 
far more extensive analyses. Rather, the procedure has been to assume the 
plausibility of the theories and then consider to what extent they each succeed in 
supporting proportionality. This gave rise to two general questions. The first, 
whether punishment is sufficient to fulfil whatever is regarded as morally significant 
according to a theory. For instance, as we have seen in relation to the expressionist 
theory, if punishment is - at least not always - sufficient to fulfil the communicative 
aim, that is, if a person could be punished without grasping the relevant message, 
then this might lead to a problem of double punishment, which obviously contradicts 
proportionalism. The second, and more interesting, question is whether punishment 
is necessary with regard to whatever a theory prescribes. As we have seen with 
regard to the simple desert theory, the suffering of wrongdoers could be caused in 
many other ways than through punishment. The same was the case with regard to 
the burdens considered in the fairness theory. However, in so far as punishment is 
not necessary, the proportionality requirement would obviously be challenged. And 
even if punishment to some extent is necessary to fulfil the aim of some of the more 
refined versions of expressionism it would still not be necessary to the extent 
required to maintain proportionality. Thus, both the inability to establish sufficiency 
and the necessity of punishment may cause problems with regard to the maintenance 
of proportionality and, therefore, constitute a general challenge that must be met by 
any theory which proclaims that crime and punishment should be thus related. But 
with regard to the theories under discussion, the challenges gave reasons to be 
sceptical with regard to the justification of proportionalism. 

Proportionalists can respond to the criticism in different ways. One might 
perhaps suggest that, despite the objections, proportionality can be maintained as 
long as certain conditions are satisfied. For instance, when adherents of the fairness 
theory contend that punishment is a means to the end of restoring a fair balance of 
benefits and burdens, they have to presuppose that the pre-crime balance was in fact 
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fair. Therefore, to object that the fairness theory cannot maintain proportionality 
because a criminal may have experienced severe burdens in his life prior to the 
crime, is simply to ignore the condition on which the theory bases proportionality, 
namely, that the society from the outset is reasonably just. In similar ways it might 
perhaps be possible, for the other theories considered, to condition the adherence to 
proportionality in ways that would make it possible to avoid the objection rising 
from the failure establishing the necessity of punishment. The other way one might 
respond, could be to take another revisionary step by claiming that the failure to 
establish the necessity of punishment does not at all undermine proportionality. If 
one accepts the idea of a poena naturalis, or natural punishment, then one could 
maintain proportionality by claiming that part of the punishment which a criminal 
deserves may well have been imposed in other ways than through state punishment, 
that is, for instance by an accidentally broken leg or through other kinds of 

99 

sufferings or burdens which he or she may have experienced during life. Thus, the 
task of the punishment system would be to impose the amount of punishment that 
remains, if anything remains, to give each criminal what he or she deserves. 
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What both of these responses do is to abandon proportionality as a simple 
principle which in practical life prescribes guidelines for a state punishment system. 
The problem with the first answer would be that in real life the condition on which 
proportionality is based would hardly ever be satisfied. For instance, most people 
have certainly experienced the suffering of burdens of varying degrees in their lives 
prior to a possible crime. Thus, this would simply leave the question as to what one 
in real life should do if the condition is not fulfilled. If this is answered by 
advocating something like the second response, namely, by invoking the concept of 
a poena naturalis, then this would imply that one could easily imagine that two 
persons have committed the same crime but that they should, due to difference in 
what they have experienced in their lives, be punished very differently in terms of 
severity. This concept of proportionality would no longer provide a base for a 
sentencing system of the kind which proportionalists have typically recommended. 
On the contrary, in order to determine the punishment which each criminal deserves 
one would have to include considerations of the criminal’s past and future lives. 
Thus, the advantages of simplicity which in contrast to, for instance, a system based 
on rehabilitationism are usually emphasized as a consequence of proportionate 
punishment would certainly be lost. In fact, one might wonder whether it would ever 
be possible to mete out a just punishment. Thus, though this revised concept of 
proportionality would be consistent with the different theories it is surely not the 
concept of proportionality which its adherents typically have in mind. However, 
even such a modified idea of proportionality would not manage to avoid many of the 
more detailed challenges to proportionalism to which we shall now turn. 
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CHAPTER 2 



THE SERIOUSNESS OF CRIMES 



Since the claim of proportionalism is that the severity of punishment should be 
determined by reference to the seriousness of the crime, the task of clarifying what 
makes one crime more serious than another and how different crimes should be 
scaled relatively to each other, is obviously of vital importance. Unless it is possible 
to tell whether a rape is more serious than a burglary or whether theft is more 
serious than reckless driving, proportionalism will be a vacuous view unable to 
provide any practical guidance. Not only is some sort of ranking therefore a sine 
qua non with regard to how these and other crimes should be punished, but different 
degrees of seriousness may also have wider practical consequences for a number of 

questions concerning, for instance, the legality of arrest without warrant, decisions 

1 

in trying a case at higher courts, or decisions to release prisoners on parole, etc. 
However, I shall not discuss here these more detailed implications but stick to the 
main question of crime comparison. 

Though no final scale of crimes has yet been developed by those who have 
considered the theoretical background for the proportionality principle, and though 
some even admit that much work still has to be done, most adherents to the position 
are nevertheless very optimistic. For instance, Primoratz even holds - on the ground 

of his Hegelian version of retributivism - that the construction of a scale is “a 

2 

technical, not a philosophical question” . The purpose of this chapter is to consider 
whether this is correct. More broadly, it will be assessed how far recent 
proportionalists have come in the development of a crime scale and what problems 
such a scaling raises. The first sections of the chapter are concerned with what 
might be called the “harm-based” version of proportionalism according to which the 
harm caused by a crime, the culpability of the criminal, and perhaps the prior 
criminal record, are standardly regarded as the components which determine the 
gravity of criminal conduct. The final section is devoted to the answers provided by 
a particular fairness theoretic approach to the question which will be considered at 
some length. As we shall see, the problem of comparing and ranking crimes faces 
proportionalism with two serious challenges: a challenge of relative comparison and 
a challenge of absolute comparison. The first challenge concerns the task of 
clarifying each seriousness-determining factor in such way that it is, at least in 
principle, possible to establish whether it is more present or less present in one 
crime than in another. Even if this task were to be solved there would, however, still 
remain the challenge of absolute comparison, namely, that of specifying how much 
a certain factor contributes to the overall seriousness of a crime. This challenge 
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becomes more demanding the larger the number of different seriousness- 
contributing factors. 

Before entering the discussion, however, there is a possible outlook in need 
of comment. It might be objected that the following considerations on whether 
adherents of proportionalism have succeeded in outlining the ground for the 
construction of a scaling of crimes may seem somewhat superfluous, since people 
already have a clear conception of the relative gravity of crimes prior to any 
philosophical enquiry. No one apparently doubts that a murder is more serious than 
assault or that rape is more serious than theft. This view might find support in the 
empirical work carried out by a number of criminologists and other social scientists. 
The locus classicus is Sellin and Wolfgang’s The Measurement of Delinquency in 
which the authors defend the claim that there is considerable agreement on the 
relative seriousness of crimes amongst people from different countries as well as 
amongst those belonging to different social groups within the^ same country. 
Corresponding conclusions have been reached by other researchers. Moreover, it is 
often emphasized that some of the earlier mentioned sentencing commissions which 
have constructed scales of crimes have carried out their work without much 

4 

dissension and without running into other insuperable difficulties. Thus, assessing 
the possibility of ranking crimes in gravity might seem to be questioning the 
existence of something already there. A pointless academic enterprise. Though it 
might be the case that such surveys have some role to play, several proportionalists 
have, however, - and I believe rightly - disassociated themselves from scales based 

5 

solely on popular judgements. Even if it is correct that there is a general agreement 
between people as to how the seriousness of different crimes should be rated, this 
does not in itself show that the rating should be morally accepted. This would 
require an independent argument. Moreover, it is generally agreed that there might 
be a divergence between popular judgements and what is morally well-grounded. 
The need for a theoretical enquiry clarifying what is morally relevant in the 
comparison of crimes is, therefore generally acknowledged among proportionalists. 
In this respect, considerations on crimes and punishment are no different from 
problems in other areas of applied ethics, which are not solved by carrying out some 
kind of poll or by surveying popular judgements, but by revealing and evaluating 
the values involved in these problems. 

1. THE HARM DIMENSION 

The standard view among proportionalists with regard to crime seriousness is that it 
should be determined partly by the harmfulness of the conduct. More precisely, the 
claim is that, if all other things are equal, the relative gravity of a crime increases 
with the degree of harmfulness. Not only is this a broadly accepted position, it is 
also a view which is intuitively appealing. If asked why one regards assault as being 
a more serious crime than a theft, the obvious answer is that the former misdeed 
usually causes much more harm to the victim than does the latter. Moreover, the 
view coheres well with the previously sketched arguments on which proportionalism 
is held to be based. If one deserves to be punished for one’s wrongdoing then it is 
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reasonable to claim that harm matters, since causing harm certainly constitutes a 
standard example of wrongdoing. 

A closer scrutiny into the position that harm counts in the computation of 
seriousness requires, of course, an analysis of the concept of harm and of the 
question of harm comparison. An important work in this respect has been provided 
by von Hirsch and Jareborg in their article “Gauging Criminal Harm: A Living- 
Standard Analysis”. 6 The theory presented by von Hirsch and Jareborg is the most 
elaborated suggestion yet with regard to the assessment of criminal harms and, 
therefore, provides a picture of what has been achieved in this area. Moreover this 
work, which is very often referred to in proportionalist literature, has been 
characterized by other proportionalists as a “pathbreaking” 7 contribution to the 
discussion. However, though there is certainly no reason to believe that all 
adherents of proportionalism will accept all the detailed elements in the analysis, 
von Hirsch and Jareborg’s theory nevertheless demonstrates some of the more 
general theoretical problems with which proportionalists will be confronted if one, 
as a starting point, accepts that it makes sense to compare crimes in terms of harm. 

What von Hirsch and Jareborg have developed are some guidelines for a 
living-standard analysis of the impact different crimes have on the victims. Inspired 
by Sen’s work, the theory is not directly concerned with the quality of life of the 
individual victim but with the “means or capabilities” for achieving a certain quality 
of life. Furthermore, the analysis is concerned with general judgements, in the sense 
that the purpose is to provide guidelines for the estimation of the standard impact a 
certain kind of crime has on the living-standard of a victim. Thus, though there are, 
of course, large differences between how a crime will affect different people, it is 
the normal impact of the crime - say a typical burglary or assault - that is 
considered. The theory in this way is based on a considerable degree of 
standardization which can hardly be avoided if the purpose in the end is to construct 
a general scaling of crimes. 

Now, what the theory does is to parcel out the most important kinds of 
interests on which crimes typically intrude. The authors distinguish between four 
“generic-interest dimensions”: physical integrity; material support and amenity; 
freedom from humiliation; and privacy/autonomy. Naturally, the thought is not that 
a crime necessarily affects all of these dimensions. While a residential burglary may 
affect the material amenity dimension and the privacy dimension, a forcible rap 
involves the physical integrity and the humiliation dimensions. With these 
dimensions introduced, the next part of the procedure is to indicate the degree to 
which a typical instance of a certain crime affects one or more of the dimensions. 
Von Hirsch and Jareborg separate four living-standard levels: Level 1 (subsistence): 
survival with maintenance of no more then elementary human functions; Level 2 
(minimal well-being): maintenance of a minimal level of comfort and dignity; Level 
3 (adequate well-being): maintenance of an adequate level of comfort and dignity; 
and Level 4 (enhanced well-being): significant enhancement in quality of life above 
the mere adequate level. As the final part of the machinery, the authors introduce a 
harm-scale which grades harms from the very grave to the minor. With the purpose 
of not given a misleading impression of precision, they separate five broad bands of 
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harm gravity: grave, serious, upper-intermediate, lower-intermediate, and lesser. 
The way a certain crime maps onto the harm-scale is simple. If a crime intrudes 
upon living-standard Level 1, it is rated in the category ‘‘‘grave”. If it intrudes upon 
Level 2, it is graded as “serious”. If it intrudes upon Level 3, it is mapped as “upper- 
intermediate”; and if it intrudes upon Level 4, it is graded as “lower-intermediate”. 
Finally, if a crime has only a marginal effect on the living-standard, it is mapped as 
“lesser”. 

With these technicalities settled, the ground is provided for the 
construction of the harm scale. All one has to do is to consider the living-standard 
level upon which a certain crime intrudes and then place it into the corresponding 
harm category. For instance, since a homicide destroys subsistence, which is 
indicated at Level 1, it should be ranked as “grave”. While a petty assault, which 
according to the authors affects the humiliation dimension to an extent 
corresponding to Level 4, should be ranked as “lower-intermediate” on the scale. As 
mentioned, a crime may also have an impact on two or more of the generic interest 
dimensions. For example, assault and battery may affect both the physical integrity 
dimension and the humiliation dimension. When this is the case, it is suggested that 
one should, as a first step, identify the dimension that yields the highest harm-rating 
(the primary harm) and subsequently identify the dimension that yields a lower 
harm-rating (the secondary harm). When a crime involves secondary or further 
harms these should be regarded as an exacerbating feature. The net harm, therefore, 
is determined by adding a premium to the primary harm. How much this 
exacerbation should amount to depends on the rating of the secondary harm. The 
graver it is, the larger the premium. 8 

What is obvious with regard to this suggestion is - and this is clearly 
pointed out by von Hirsch and Jareborg - that the theory is not a formula which 
simply delivers a complete ranking of harms. For instance, there is no clear answer 
as to how different crimes, each affecting more than one interest dimension, should 
be ranked in relation to each other. Suppose that one crime intrudes on one 
dimension to an extent corresponding to Level 1 and also on another dimension to 
an extent corresponding to Level 2. While another crime has an impact on three 
different interest dimensions to an extent corresponding respectively to Level 1, 
Level 3, and Level 3. In such a case, there is no answer to how the harm of the two 
crimes should be ranked relatively to each other, since there is no clear answer to 
how much the exacerbation is when more than two dimensions are affected by a 
crime. However, the method does not pretend to provide a strict metric but rather a 
guide that may qualify our judgments or, as has been suggested, a stage of thought 
through which it would be desirable if members of a sentencing commission passed 
when making their decisions. However, even if we accept - which surely seems 
reasonable - that at some point all we can do is rely on judgments when assessing 
the harms caused by different crimes, this does not change the fact that a ranking of 
harms faces the proportionalist with problems which require a theoretical solution. 
Problems which arise independently of whether one accepts the more detailed 
elements in the guidelines suggested by von Hirsch and Jareborg. 

The first problem is part of a larger challenge confronting the claim that 
seriousness is determined by harmfulness. The larger problem simply is that there 
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are several crimes which do not, at least in no straightforward way, involve harmful 
conduct . 9 A standard example is conduct which only risks or attempts harm. For 
instance, the risk caused by reckless driving. Even if I drive very hazardously in a 
crowded street there may nevertheless be no one who is actually harmed. Similarly 
with regard to the inchoate crime of attempt. A planned crime may not succeed 
simply because the person who has set out to commit it does not, for some reason or 
another, perform all the acts necessary to bring it about (incomplete attempt). For 
instance, a man who intends to shoot another may be caught by the police before he 
gets the chance to pull the trigger. A person may also do all that is intended but 
nevertheless not succeed in bringing about the desired result (complete attempt). 
This would be the case if the man actually pulls the trigger but fails to hit the 
potential victim. If one accepts that such conduct should in the first place be 
criminalized and that it therefore deserves a punitive response, how serious should 
these crimes then be regarded as being when they involve no resulting harm? 

A possible way to respond, at least partly, to the problem is to adopt a 
subjectivist point of view. The distinction between subjectivism and objectivism 
constitutes a traditional dispute about the nature of a system of criminal law. 
According to subjectivism, what matters is the harm related to the intended conduct 
or, more broadly, to the conduct as perceived by the criminal. Motivated by the 
view that the actual outcomes cannot serve as a proper base for blame, since they 
may be a result of good or bad luck, subjectivists like Ashworth believe that “the 
criminal law and the principles of sentencing ought in principle to hold him [a 
defendant] liable for that which he intended, no more and no less ”. 10 This implies 
that, in the case where the man shoots at another to kill him, it is irrelevant whether 
the person is actually killed, whether the victim is only wounded, or whether the 
bullet misses its target. What counts is the harm related to the intended crime in 
casu the killing of a person. The subjectivist can in this way nicely account for the 
question on attempts. They should be assessed on a par with a completed crime. 
Similarly, what counts with regard to risks is the risk the defendant believed he was 
taking. However, what if one does not accept subjectivism? What if one, like von 
Hirsch and Jareborg and other objectivists, believes that it is the actual harm that 
counts with regard to seriousness? 

The way von Hirsch and Jareborg respond is to incorporate risk judgments 
in the guidelines. What is suggested is a two-step procedure. Firstly, one should 
determine the living-standard level that would have been affected by the completed 
crime. Thus, at this step homicide, armed robbery and drunken driving are all 
ranked at the level “grave” since they all affect the interest in subsistence. Secondly, 
the net harm is estimated by risk-adjusting the harm identified at step one. This is 
done by adding a discount to the non-adjusted harm. According to von Hirsch and 
Jareborg this might, for instance, imply that certain attempts constitute a sufficient 
high risk to keep attempted homicide in the “grave” range, albeit at a point below 
the completed harm, while there might be a somewhat larger discount for the risk in 
armed robbery, leaving it in the “serious” range, and an even larger discount for the 
risk in drunken driving, placing it in a lower harm category. 
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However, this leaves a problem to which neither von Hirsch and Jareborg 
nor other proportionalists have provided a clear answer, namely, what exactly is 
meant by the risk of a harm? This is not at all obvious. In fact, von Hirsch and 
Jareborg’s application of risks is not even clear. If what morally matters with regard 
to seriousness is the risk-adjusted harm, that is, if what counts is harm risked times 
the probability of causing the harm, then it seems to make no difference whether the 
harm actually occurs or not. If there is a 90 % change that a harm follows from a 
certain conduct, then the risk-adjusted harm of the conduct is the same (the harm * 
0.9), no matter whether or not the harm takes place. It is therefore unclear why von 
Hirsch and Jareborg hold that they “assume that attempts should be treated as less 
serious then completed crimes 11 . To claim that there should be risk-adjusting when a 
harm does not take place but not when it actually occurs seems somewhat 
incoherent. At least some sort of justification should be required. However, even if 
we leave these details aside, the problem remains to explain what exactly a risk 
indicates. To what are we referring if we talk about the risk in reckless driving, or 
the risk in an attempted killing in which one person shoots at another but misses? 

One possibility is to rely on statistics. This seems possible in the case of 
reckless driving. In fact, this has been suggested even with regard to attempts. 
Husak has proposed that one might “calculate the percentage of attempted crimes 

that actually succeed and then use [..] this ratio to discount the punishment for 
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unsuccessful attempts” . This kind of approach faces several problems. For 
instance, statistics on reckless driving only contain the instances that are registered. 
Similarly, statistics on attempts would only contain those instances that were 
reported. But should the risk only be calculated on the ground of these cases, or is it 
the thought that one should try to make some estimates of the total number of 
violations? More importantly, there is a problem of multiple descriptions. What kind 
of statistics should one confront in the calculation? Statistics on all sorts of reckless 
driving or of a special sort? Should the statistic on attempts include all kinds of 
attempts or, for instance, only attempted killing, or attempted killing by shooting, or 
perhaps attempted killing by shooting with a certain weapon at close range? It is far 
from clear what would count as a reasonable answer to these questions. 

The lack of a clear concept of probability implies what 1 have introduced as 
a challenge of relative comparison : the challenge of comparison in terms of more or 
less within a serious-determining dimension. For instance, there is no ground for 
comparing a certain harm which does not involve a risk (i.e. where the probability is 
1) with a greater harm which does involve a risk. Thus, all in all it is clear that the 
guidelines in von Hirsch and Jareborg’s analysis, or in possible alternative analyses, 
require much further theoretical elaboration. With regard to the larger question, that 
some crimes do not in any straightforward way involve a harm, it is moreover worth 
remembering that von Hirsch and Jareborg’s theory is limited to criminal conduct 
which injures an identifiable victim, i.e. a person. Thus, it is not constructed to 
consider crimes against the state or against firms. At this point much work still 
needs to be done. 

A second problem of harm ranking, which to some extent relates to the 
problem just considered, concerns what is sometimes referred to as “remote harms”. 
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Remote harms do not involve harms which are merely spatio-temporally distant. The 
fact that a bomb which kills a person is timed does not seem morally relevant, and 
could just as well be accounted for by von Hirsch and Jareborg’s method as any other 
killing. Rather, what is meant is harms which stand in such a relation to a conduct that 
it is not clear whether they should be ascribed to that conduct. Since this is obviously a 
very vague definition, a few examples will be more illuminating. One example is 
conduct which triggers a series of events that eventually have harmful consequences 
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and where the agent’s own or other people’s choices intervene in this series. This is 
the case with regard to the possession of weapons, which is not in itself harmful but 
which might have harmful consequences if the possessor himself or other people chose 
to use the weapon. Another example which I believe worth mentioning is in cases 
where a conduct triggers a series of events leading to harm but where there are no 
intervening choices. The killing of a person leads to an immediate harm but it may also 
be painful for relatives and thus harm them. Or the theft of a few coins might imply 
that the person from whom they were taken is later unable to call an ambulance from a 
phone box which eventually leads to the death of a person. A final example is 
accumulative harms where a harm follows from an act only when it is combined with 
similar acts of others. Conduct leading to environmental damages may be of this kind. 

What is interesting about these cases is that, in so far as instances of such 
conducts are criminalized, they raise the question of how much of the harm that is 
triggered by the conduct of an agent should properly be held accountable for by the 
agent? To claim that the question is not really relevant since what we consider in the 
computation of seriousness is, as is the case in von Hirsch and Jareborg’s theory, the 
standard harm, and that the standardization will eliminate the different examples, is 
obviously not plausible. Firstly, the reason for standardization is not that it is the 
standard harm of a crime that basically matters. Rather, standardization is a question 
of adapting to what is practically possible in a functional sentencing system. But this 
means that it still makes sense to ask whether the person who committed the theft of 
a small amount of money should, in principle, be held accountable for the death of 
the person who was not saved. Secondly, there are still many cases that would 
include remote harms even on a standardized account. For instance, the possession 
of weapons certainly involves a risk which would not be eliminated by standard 
considerations. Crimes involving possession, as well as other kinds of crime, also 
indicated that it will not do simply to object that, when intervening choices are 
involved in a chain of events, nothing of the harm that eventually occurs should be 
attributed to the initial triggering act. This would imply that there would be a 
number of acts which though generally proclaimed to deserve a punitive response 
would be no longer punishable. An example is incitement, that is, cases where 
someone encourages or instigates another person to perform a harmful act. Finally, 
one should not expect that mens rea somehow establishes which of the harms that 
flow from an act should be attributed to the act and should thus figure in 
computation of seriousness. 

As mentioned, objectivists believe that it is the actual harm caused or risked 
that counts. However, the question of what is a fair attribution of harm to a certain 
act is not even answered by moving in a subjectivist direction by claiming that it is 
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only the intended or known harm that matters. If the object of the intention is defined 
narrowly, that is, if the harm that counts is the one that the criminal specifically 
intended to cause the victim, then too many acts which are usually regarded as worthy 
of punishment will be excluded as not containing any intended harm. After all, in most 
crimes the intention is not to cause a well-defined amount of harm to a victim, but 
perhaps to gain some goods, or whatever. On the other hand, if what counts is the 
harm related to the kind of act that was intended (e.g. to commit a theft) or the harm 
that one knew would be risked by the act performed, then the question about remote 
harms is still relevant. One would still have to consider whether the harm that is caused 
to relatives of a person who is killed should count when assessing seriousness (for 
obviously anyone who kills or risks killing someone usually knows that there is a risk 
that this will harm relatives to the victim). Or to take another example, if it is correct 
that children who have been sexually abused are more likely to become paedophiles as 
adults, then a person who commits paedophilia might well have this knowledge, which 
again raises the question of whether any future harms as a result of sexual abuse of 
children should be added to the present. 

Thus, it remains a genuine problem to clarify how much of the harm that 
follows from a criminal act the criminal should be held accountable for. To contend 
that it is all the harm that follows from the act is not plausible. This could imply that 
possession of weapons should be regarded as causing the same harm as the killing 
of a person. Thus, some other view is required. However, on this point 
proportionalists have not had much to offer. One possibility perhaps is to introduce 
some moral principles which are able to point out which of the harms that are 
triggered by a criminal conduct should be attributed to the act. Yet what these 
principles should consist in is far from clear. Another possibility, coherent with the 
way von Hirsch and Jareborg account for attempts in their procedure, is to claim 
that all cases involving different sorts of remote harms should be handled by 
probabilistic methods. Thus, one should count in the risk of future harm caused by a 
present act in all the different examples. This, of course, restates the question of 
how risks should be calculated. Should statistics be involved? Should cases of 
accumulative harm be accounted for by application of game-theory? It obviously 
also raises the same problems as, for instance, the problem of multiple descriptions 
of a certain conduct. On these points it is not unfair to claim that proportionalists 
have not had much to offer. 

Von Hirsch and Jareborg are aware that their method is not able to account 
for some of the more sophisticated problems as, for instance, cases involving 
accumulative harms. But it is worth noticing that even when it comes to crimes the 
harm of which the method should be able to account for - that is, in cases of what 
they call “ordinary victimizing offenses” - the calculations are more complicated 
than they are depicted in the examples von Hirsch and Jareborg use. In cases 
where a person is killed the net harm not only involves the harm that is caused to the 
victim by taking his or her life but also the risk that this will harm the relatives to 
the victim. Similarly, there might be many other crimes which, beside the harm that 
is “directly” caused, also involve risks of more remote harms which should thus also 
be counted in. With regard to attempts and other risks, the picture is also more 
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complicated. Not only does attempted murder or drunken driving constitute “risks to 
survival” but they also constitute other risks, for instance, a risk that a victim will be 
seriously injured, a risk that a victim will be less seriously injured, and perhaps risks 
that several persons will be harmed in one way or another. In principle, all these 
risks should be added in order to get a picture of the risk-adjusted harm caused by a 
certain attempt or risk. This will also be the case with regard to many other crimes. 

What all this shows is that, when it comes to the harm dimension of 
seriousness, there is still much work to be done. This is not only a question of 
carrying out the relevant calculations of harms but of clarifying the theoretical 
background for performing such calculations. That is, clarifying what basically 
matters. Thus, even if one believes, as I certainly do, that it makes sense to talk 
about some crimes being more harmful than others and that harm is the least 
problematic determinant of crime seriousness, a sufficient theoretical foundation has 
not been developed. To this must be added a further comment which does not 
concern the specific method applied in the computation of harms but the question of 
exactly what it is that is estimated. 

As has been indicated, the proportionalist discussion on how harms should 
be gauged is not meant to result in a procedure that should be applied with regard to 
the harm of each individual crime that is committed. Rather is it supposed to 
estimate the typical harm caused by a certain kind of crime. This is explicitly 
pointed out by von Hirsch and Jareborg. In their procedure, standardization is 
perhaps even applied at several levels - both with regard to the estimate of the harm 
of different crimes, and perhaps also with regard to calculations of the harm risked 
by different sort of conduct. However, in real life the harm caused by a certain type 
of crime obviously varies very much from one case to another. A person who is 
physically, psychologically or socially vulnerable may suffer much more harm from 
a certain crime than someone more resilient. And even if the intensity of a harm is 
the same in two cases, one victim may, nevertheless, suffer the harm much longer 
than another victim. What this means is that the harm that is attributed to a certain 
crime by following the von Hirsch/Jareborg procedure, or by any other 
proportionalist theory relying on standardizations, may be much different from the 
harm which a specific instance of the crime actually causes its victim. The reason 
why this is morally interesting is that standardization thereby seems to contradict the 
core of proportionalism, namely, the claim that no one should be punished more 
severely than what is warranted by the crime one has committed. When the 
seriousness of a crime is, at least partly, determined on the ground of 
standardizations one has opened up the possibility that the actual harm caused by a 
person in committing a crime is less than the standard harm, and that the person will 
consequently receive a punishment more severe than that deserved from the act 
committed. In short, standardization might well lead to what is, from the 
proportionalist’ s own point of view, an instance of injustice. Nevertheless, it seems 
to be broadly accepted that standardizations are required. In von Hirsch and 
Jareborg’s view “criminal acts are too diverse to be rated on an individualized 
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basis” . However, if one for pragmatic reasons deviates from what is prescribed by 
an ethical theory, then it needs to be established that the practical modification can 
actually be justified within the framework of the basic theory. At this point 
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proportionalists have not been very careful in their considerations. I shall postpone a 
related discussion to a later chapter. But it is worth noticing that, besides the more 
technical questions on methods for gauging harms, there is this more basic problem 
on the consistence of applying standardizations in the application of a principle 
which prescribes proportionality between crime and punishment. 

2. CULPABILITY 

That the question of the allocation of punishment should be determined on the 
ground of an interpretation of lex talionis (eye for an eye, tooth for tooth), which 
considers only the amount of harm caused by a criminal act, is generally rejected by 
recent adherents of proportionalism. Not only does lex talionis lead to a number of 
both practical and theoretical problems - some of which will be outlined in chapter 4 
- but it also suffers from the defect that it makes no allowance for the mental state of 
the criminal or for the circumstantial aspects of the crime. 15 In short, it simply 
ignores the other major component of seriousness, namely, the criminal’s 
culpability. 

In consideration of the arguments which proportionalists have presented in 
favour of the justification of punishment, the need for the culpability component is 
obvious. To claim that a person should be blamed, or more generally that he 
deserves to be punished, for a harmful act, independently of any considerations on 
whether he, for instance, acted intentionally or was in some sense responsible for 
the act, seems implausible. An indication of the role culpability therefore standardly 
plays in proportionalist thinking is given by a simple formula suggested by 
Nozick. 16 If we, for a moment, ignore the specific content of Nozick’s own theory, 
and instead apply his formula more generally, the seriousness of a crime can be 
determined on the ground of the product C*H where H is the harm done or risked, 
while C is the culpability of the criminal, indicated by the numerical values from 
zero to one. 17 What this formula illustrates is, firstly, that when there is no 
culpability - that is, when C=0 - a defendant deserves no punishment and, secondly, 
that culpability is a matter of degree. Though proportionalists agree on these formal 
characteristics, there is much disagreement when it comes to the question of what 
exactly determines the degree of culpability and to what extent. While the harm 
component, as indicated in the previous section, has not been the subject of much 
discussion amongst proportionalists, the culpability aspect of a crime has received 
extensive attention. One of the things which the discussion has revealed, and which 
certainly complicates the judgement on the degree of culpability of a certain crime, 
is that the study of culpability is poly-dimensional enterprise. Not only does it 
include considerations on mens rea, but it also involves considerations of personal 
responsibility. 

In the following, I shall start by briefly considering mens rea and then turn 
to a discussion on responsibility as instantiated in the traditional theories of excuses. 
When going through these dimensions of culpability, I will restrict the writing 
strictly to what is of direct importance with regard to the cardinal question on the 
possibility of ranking crimes in gravity. From this perspective the discussion reveals 
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that the different aspects of culpability face several instances of the challenge of 
relative comparison. Moreover, the culpability dimension is also confronted with 
what I initially introduced as a challenge of absolute comparison, which in this 
context concerns how different degrees of culpability contribute to the final degree 
of seriousness. 

The first traditional aspect of the culpability of a criminal concerns the 
mental states or attitudes a person holds when a harmful action is performed. The 
law usually uses the term “mens red’ ’ (the guilty mind) to connote these mental 
elements. The conventional mens rea distinctions are between: intention, 
knowledge, recklessness, and perhaps negligence. Other fault terms have sometimes 
been used; however, with the purpose of this chapter in mind it is sufficient to focus 
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on this quadruple distinction. In short, and ignoring details, we can say that: a 
person A did something intentionally if it was his conscious object to bring it about; 
that is, if he did not bring it about he would regard himself as having failed in his 
enterprise. A did something knowingly if he knew that his act would result in X 
even though accomplishing X was not the objective of his undertaking; that is, if X 
was for some reason was not produced he would not regard himself as having 
failed. A did something recklessly if he consciously disregarded a substantial risk 
caused by his act. And finally we can say that A did something negligently when he 
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carelessly disregarded a risk without knowing he was doing so. Much has been 
written about these categories of mens rea in attempting to state more precisely how 
the terms should be defined. As indicated, it is also a controversial question whether 

holding a person liable for negligent acts is at all distinguishable from strict 
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liability. However, what is interesting here is how the different mental attitudes 
which are part of an act with mens rea affect the degree of culpability and at the end 
the seriousness of a crime. 

The standard view is that the different kinds of mens rea reflect different 
degrees of culpability. Whether this is the case with regard to the distinction 
between intentional and knowingly done harm is a matter of dispute. Some maintain 

that there is an important distinction, while others suggest that this distinction 
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should not imply different degrees of culpability. A clarification of this leads into 
the traditional ethical discussion of the doctrine of double effect. However, ignoring 
this question it is at least generally agreed upon that intentional harm ceteris paribus 
typically implies a higher degree of culpability than recklessly caused harm, which 
again implies a higher degree of culpability than harm caused negligently. It is 
interesting to notice that this view is quite often not supported by more profound 
arguments for why one mental state accompanying an act makes a person more 
culpable. However, the distinctions certainly have an intuitive appeal. As Hart 
illustratively remarks, it seems worse to break someone’s Ming china intentionally 
than to knock it over while waltzing wildly round the room not thinking of what 
might get knocked over. Though both actions may be blameworthy, it sounds 
reasonable to hold that the person deserves a tougher treatment the more that 
person’s mind is focused on bringing about the fatal result. Let us therefore assume, 
as proportionalists usually do, that mens rea in the indicated way affects the degree 
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of culpability. This brings us to some of the more basic problems which confront the 
proportionalist view on the matter. 

The first thing which complicates the judgements on mens rea is that the 
mentioned mens rea categories each cover a wide range of mental attitudes. A 
person might act intentionally when he or she performs an act on the spur of a 
moment, but also when the act is carefully planned in advance. Ashworth has in this 
connection suggested a table of mental attitudes distinguishing five different forms 
of intention. Similarly, recklessness can exist in varied forms depending on, for 

instance, whether it involves a calculated or a spur of the moment risk. Each of 

22 

these variants implies different degrees of culpability. Thus, considerations of the 
different kinds of intention, recklessness and so on is of great importance for the 
proportionalist. This is further emphasized if one accepts Ashworth’s claim that, 
though most cases of intention are worse than most cases of recklessness, there may 
be some cases of recklessness which are more serious than some of intention. For 
instance, a crime which involves planned recklessness may be more serious than 
one committed intentionally but impulsively. Both of these observations face the 
proportionalist with a challenge of relative ranking, that is, the challenge of 
indicating how the variety of forms of mens rea should be manifested in a relative 
grading of culpability. We need to know whether - and why - one form of intention 
renders a higher culpability than another, and whether some forms of recklessness 
imply a higher culpability degree than some of intention. Thus, the grading of 
culpability on the ground of mens rea may be a much more complicated matter than 
the quadruple mens rea distinction just outlined indicates at first glance. 

The significance of this complexity, however, is best realized if we turn our 
attention to the second and more serious challenge which mens rea generates: the 
challenge of absolute comparison. The question is how to combine mens rea and the 
harm scale to get an account of the seriousness of different crimes. Or put 
otherwise, what exactly does it imply to say that a person is more culpable if a harm 
is caused intentionally than if it is the result of recklessness? If this statement should 
- in contrast to what is indicated by the Nozickian formula - be understood in purely 
ordinal terms, that is, if all we can say is that it is a more serious crime if a harm is 
done intentionally than if the same harm is caused recklessly, then there is no clear 
way to the construction of a complete crime scale. For instance, let us assume that 
the harm caused by a homicide is greater than the harm caused by an assault (we can 
even assume that we can measure the harms in absolute terms), then how should an 
intentional assault be ranked in comparison to a reckless homicide? As 
indicated in the table, we can say that the intentional homicide is more serious 
than the intentional assault, but there is no answer as to how reckless homicide 
should be 



CRIME HARMMENS REA RANKING 



murder 


death 


intention 


murder 


manslaughter 


manslaughter 


death 


recklesness 


assault 

? 


assault 


bodily indurv 


intention 









THE SERIOUSNESS OF CRIMES 



71 



ranked relative to the assault. A similar problem, of course, rises with regard to 
the comparison of all the other crimes on the scale. That is, in all other cases which 
require the same kind of comparison between crimes of varying degrees of harm 
and culpability. And it is important to notice that this is not simply a matter of lack 
of precision but rather a matter of theoretical indetermination. However, if it is 
alternatively assumed - now in accordance with the Nozickian formula - that the 
different degrees of mens rea can be compared in absolute terms then it needs to be 
clarified how this should be done. That is, we need an indication of have much more 
serious a crime is when a specific harm is caused intentionally, recklessly or with 
another mental attitude. This certainly emphasizes the significance of the fact that 
each of these mens rea terms covers a wide range of attitudes. 

The notion of culpability goes far beyond the concept of mens rea, as in the 
sense just outlined. The second dimension of culpability which needs to be 
considered concerns what is standardly referred to as “excuses” or “defences”. No 
matter whether or not excuses are supposed to figure explicitly in sentencing grids, 
they certainly play an important role in the complete evaluation of a crime. The 
many different instances of excuses may roughly be classified in the following 
groups. 2 ’ A first category consists of actions which are basically involuntary. This 
might be due to external as well as internal causes. In a case where a person’s bodily 
movements are part of a causal sequence bringing about a harm, the person might be 
excused if the movements were for external reasons not under his control. An 
obvious example is physical compulsion. The source of the lack of control is 
internal, for instance, in the case of epileptic seizure. Whether both of these cases 
are more properly described as not being actions at all but rather involuntary 
movements is a question we can here leave aside. The important thing is that the 
person should, despite the harmful result, not be regarded as having violated a legal 
or moral norm. The second group of excuses includes cases where a person 
performs a harmful act but does so under constraints from defects of knowledge or 
defects of will. The first might be the case where a person shoots at a target on the 
shooting range and kills a person hiding behind it. And the second where a person 
does something under duress or as a result of provocation. Given these conditions, 
the judgement might be that any ordinary law-abiding person would not have acted 
differently. The excuses in the third group include cases where a person lacks 
sufficient capacity to make judgements. Examples of this branch of excuses are 
intoxication, infancy and insanity. 

The examples in each of the above categories are not supposed to exhaust 
the list of possible excuses. Neither should one believe there to be no disagreement 
with regard to the legitimacy of different excuses. However, it is a fact that 
proportionalists standardly accept the existence of excuses. This, of course, raises 
the question of justification. Why should a defendant be excused by the 
circumstances sketched in one or more of the three categories? The appealing 
answer is that desert and blame presupposes personal responsibility. It would be a 
matter of injustice to blame a person or in another way make a person pay for 
something for which he or she is not responsible. As this indicates, excuses 
instantiate an underlying view on responsibility. When it comes to a specification of 
this theory, however, there is disagreement among different views. Theorists have 
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been divided between those defending a Kantian-inspired choice theory and those 
advocating a Humean-inspired character theory > of responsibility . 24 

The choice theory is traditionally the one which has had most adherents. In 
this view a person is responsible for what he or she freely chooses to do, and not 
responsible for wrongs he or she lacks the freedom to avoid doing. What is meant by 
“choosing freely”, therefore, is the crux of the discussion. However, in a classical 
modern formulation of the theory this is explained by Hart in the following way: 
“What is crucial is that those whom we punish should have had, when they acted, 
the normal capacities, physical and mental, for doing what the law requires and 
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abstaining from what it forbids, and a fair opportunity to exercise these capacities.” 
The responsibility is thus conditioned both by the equipment of the actor and by the 
situation in which the actor finds himself. For instance, in the case where a person 
suffers from a fundamental deficiency of the mind it might be reasonable to claim 
that he lacks a sufficient choosing capacity to be responsible. While in a case where 
a person acts from necessity or under a significant pressure on his will it might be 
judged that the situation does not present him with a fair chance to exercise his non- 
defective capacities for choosing. Whether particular excuses are most adequately 
explained as a lack of capacity or as a lack of possibility for exercising the relevant 
capacity is not a matter that needs to be considered here. 

What is important is that, though excuses might in some cases play a fully 
exculpatory role, they usually function only as extenuating factors. This is not 
surprising. It is not hard to imagine a sliding scale of intensity of the many factors 
and circumstances which justify excuses, and this gradation is exactly what desert- 
based theories should reflect by variable mitigations of the seriousness of a crime 
and consequently of punishment. However, this leaves the choice theory with a 
challenge of relative ranking manifesting itself in three questions on which 
proportionalists have, with a few exceptions, been remarkably silent. In order to 
estimate the extent of a wrongdoer’s responsibility, and thereby the degree to which 
one excuse in comparison with another reduces culpability, it is, firstly, necessary to 
clarify what exactly is meant by “choosing capacity”. Besides indicating that this 
involves certain reasoning abilities, it is often not very well defined ." 6 Secondly, 
further elaboration is needed on what it means to have a “fair opportunity for 
exercising one’s choosing capacity”. An answer might either be to claim that this 
somehow indicates the degree to which circumstances make a choice 
psychologically harder for an agent, or it might be to adopt an objective criterion 
according to which there must be some objectively regarded evil that one is avoiding 
in order to lack a fair opportunity to avoid doing wrong . 27 Given that sufficiently 
clear conceptions of choosing capacity and fair opportunity have been developed 
there is, thirdly, the question of how these two sources to excuses comparatively 
affect the degree of seriousness of a crime. Suppose that an intoxication had some 
impact on a person’s choosing capacity when he acted wrongly and that another 
person acted wrongly under duress and therefore had an unfair diminution of his 
opportunity to avoid the wrongdoing. If we assume that the wrongful acts are equal 
in all other relevant aspects, then how do each of the two excuses affect the final 
ranking of the two crimes? In other words, it is not sufficient only to consider 
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different degrees of capacity-excuses and fair opportunity-excuses: what is required 
as well is reflection on which degrees of the first sort of excuses should correspond 
to which degrees of excuses of the second sort. A point on which choice-theorists 
have not had anything to say and which certainly does not invite an easy answer. 
Thus, much is required to answer how an excuse in one case affects culpability 
compared to another excuse in another case. The challenge is no less if we turn to 
the rival theory. 

Though most adherents of proportionalism have apparently relied on the 
choice theory of excuses, a number of theorists have suggested that a more plausible 
account of excuses is provided by the character theory . 28 According to this theory, 
ascriptions of responsibility are - as the name indicates - based upon judgements 
about the character of the agent. However, this theory of responsibility apparently 
opens up the existence of two different kinds of excuses which are often not clearly 
separated by those who have presented the position. The first view (a) is that we are 
excused from our wrongful actions when they are not determined by or expressive 
of our character. This is what Nozick expresses when he says that ‘‘[a]n action is 
done and its apparent explanation sees it as produced by a defect of character 
(explicitly so characterized, or by traits that constitute a defect), the act being an 
expression of that character disposition. Excuses undercut this explanation by 
pointing to another explanation of the action that involves either no character defect 
or a lesser one; this new explanation replaces the earlier one and its apparently 

29 

(more serious) character defect.”' . Thus, with this view, excuses accord with the 
attitudes we express when claiming of someone’s bad behaviour that “it was not like 
him” or that “he acted out of character”. What they concern is the relation (or lack 
of relation) between a person’s character and his actions. The second view (b) 
relates excuses more basically to a person’s character and how this character came 
about. More precisely, the view is that an agent is responsible for an action to the 
extent that he is responsible for those aspects of his character which led to the 
action. In this sense, responsibility for actions is derivative of responsibility for 
character. As an example, Arenella mentions the Patty Hearst case in which the 
eighteen-year-old Patty was kidnapped by revolutionaries . 30 After weeks of 
indoctrination and abuse she renounced her past and joined her kidnappers in their 
criminal activity. When arrested she defended herself on the ground that she had 
been brainwashed. According to Arenelle, the appeal of the brainwash excuse lies in 
the claim that Patty was not responsible for those aspects of her character that 
motivated her wrongdoing. With this view of excuses what matters is the impact (or 
lack of impact) a person has on his character. Let us consider (a) and (b) in turn, 
with regard to what each requires to meet a challenge of relative comparison. 

What is required to give an account of the degree to which different 
excuses diminish a defendant’s culpability on view (a)? This is not at all obvious. 
Since the claim is that what matters is the extent to which a person acted out of 
character, one possibility would be to determine how defective a person’s character 
is, and how wrong his action was, and then consider the extent of how much each 
judgement corresponds to the other. However, it is surely not theoretically clear 
what this amounts to. In order to determine the extent of the defectiveness of a 
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character, it will probably be necessary to answer the intricate question of what a 
character is . 31 

Suppose, first, that this is explained in purely behavioural terms. That is, to 
ascribe a character trait like honesty to a person is simply a general description of 
the person’s past honest actions. What we would have to do to establish that a 
person has a bad character would be to determine whether his past actions have 
been bad. This is obviously a difficult calculation since it involves actions differing 
both in number and wrongness. However, there is an even more intricate problem 
related to this view. What does it mean to say that a person’s former actions were 
wrong? To say that this simply means that they were harmful would hardly make 
the view plausible. This would imply that a person would have a bad character and 
hence be (more) responsible for a present wrongdoing, even if the harm caused by 
his former actions was a result of pure bad luck. This is surely hard to accept. The 
obvious way to avoid this implication would be to suggest that the wrongness of 
former actions is not only measured by the harm that was caused but that it is also a 
precondition that the person was actually responsible for these actions. If the person 
has been responsible for the harm he has caused in his life up to now this is what the 
behavioural character-theorist finds important. However, this solution would lead 
the character theory directly into a vicious regress. 

Suppose that a defendant has performed the harmful action X 0 . Now, in 
order to find out whether he is responsible for X 0 , we would have to find out 
whether he was responsible for his former harmful action X_ t . To claim that in 
making this judgement we should rely on the choice theory of responsibility would 
be odd. It would mean that the character theory had to presuppose the choice theory, 
and it would certainly make it hard to explain why X 0 should not be judged 
according to the choice theory in the first place. However, if we base our judgement 
on X.j on the character theory in the behavioural interpretation, then we would have 
to find out whether the defendant was responsible for an even earlier action X_ 2 . 
This again would presuppose that he was responsible for X_ 3 , and we would have to 
continue like this until we arrived at the first action X_ n the person ever performed 
which was harmful in the relevant sense. However, since the person had not 
performed any harmful action before X_ n , the person would not at that time have had 
a bad character, which means that he would not be responsible for X_ n . It was 
performed out of character. However, this would imply that the person was neither 
responsible for X_ m , which would imply the same for all the actions all the way 
forward to X 0 . In other words, the character theory which applies a behavioural 
concept of character implies that a person is never responsible for an act no matter 
what he has done before. Or put otherwise, one will always be fully excused for 
one’s wrongdoing. But this is certainly not what was intended by the theory. 

A more promising approach would therefore be to reject the pure 
behavioural understanding of a character, in favour of a notion according to which 
the character is prior to or a condition for actions. No matter whether this is done by 
adopting a Rylean dispositional view of character traits or whether the character is in 
another way regarded as what causes our behaviour one would not run into the kind 
of problem just outlined. With this notion one might go so far as to answer in the 
affirmative Dummetf s question on whether a man could have been courageous if he 
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in his entire life were never in a situation that called for courageous behaviour.'" 
However, though this answer escapes vicious regress, it is certainly also in need of 
clarification. It is necessary to specify what a character in this particular sense 
amounts to. And it needs to be indicated according to which standards a character’s 
badness should be evaluated. Neither question admits of an easy answer. 

A final comment is worth making in relation to view (a). It might be 
suggested that, in order to establish the degree to which an action is expressive of a 
person’s character, one does not need not go into difficult comparisons between 
character and action. If it is assumed that a person’s actions are under normal 
conditions expressive of his character, then all we have to consider to determine the 
degree of an excuse would be the degree to which the conditions deviate from being 

33 

normal. The question would then be: what would count as instances of conditions 
which make it unreasonable to attribute a wrongful act to a person’s character? 
Though it can be disputed there is at least one answer that easily comes to mind. 
That is, either cases where the person lacks capacity to avoid wrongdoing or cases 
where the circumstances leave the person with an unfair capacity to exercise his 
non-defective capacity. A character theorist like Fletcher explicitly states that “a 
particular wrongful act is attributable either to the actor’s character or to the 

34 

circumstances that overwhelmed his capacity for choice.” . When the latter is the 
case the actor is excused. However, given this answer, the character theory 
apparently coincides with the choice theory. Thus, unless another specification of 
“abnormal conditions” is suggested, the problem for this interpretation of view (a) is 
exactly the same as the challenge facing the choice theory: that of specifying the 
two possible causes of excuses and the relative degrees to which they excuse. 

If we turn instead to view (b), the basic claim is that we are responsible for 
our character. Thus, on this interpretation of the character theory, what matters is 
not the relation between character and action but rather what goes before a 
character. To contend that one is responsible for one’s character seems to imply that 
we are either able to control how our character traits initially develop or, more 
plausibly, that we have the power to revise these parts of our personality once they 
are there. What this requires is explained by Arenella when he says that a character- 
based theory “must presuppose that moral agents have some capacity for critical 
self-reflection about those aspects of their character that make it difficult for them to 
make the right moral choice. Moreover, moral agents must also have some modest 
capacity for self-revision that permits them at least to modify the intensity of those 
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aversions and desires that impair their capacity to act like reasonable persons.” . 
This, apparently, implies that a person is excused for a wrongdoing if his action was 
motivated by a defective character trait but the person did not possess the capacity 
for critical self-reflection or self-revision. However, it seems as if this view thereby 
easily ends up faced with the same questions as those confronting the choice theory, 
though the object of the choice is different. The degree to which a person is excused 
would depend on his capacity to choose critical self-reflection and self-revision and 
perhaps the lack of a fair chance for exercising this capacity. Thus, besides being 
complicated by the fact that there are here two necessary objects of the choice, the 
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challenges which confront view (b) seem to equal those already outlined in relation 
to the choice theory. 

Now, what these different considerations on both the choice and the 
character theory clearly indicate is that much clarification and theoretical work is 
required in order to enable the proportionalist to meet the challenge of relative 
comparison. However, suppose that a closer scrutiny would make it possible to 
provide a plausible account of responsibility which would make clear what exactly 
we should be looking for in order to determine whether the reduction of someone’s 
culpability is larger in one case than in another when excuses are involved. This 
would nevertheless still not answer the second and more serious challenge on how 
much an excuse in a particular case diminishes culpability and thereby the 
seriousness of the crime. As a simple example, suppose that we are comparing an 
assault, a robbery and a minor theft and, suppose further, that the assault is more 
harmful than the robbery which again is more harmful than the theft. If the person 
who committed the assault acted under some degree of duress and if there are no 
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excusable circumstances related to the robbery or the theft, then, as the following 
table indicates, it is simply not clear how the three crimes should be ranked 
with regard to seriousness. Obviously this challenge of absolute comparison rises 
independently of whether one believes that seriousness of crimes is measurable on 
an ordinal or a cardinal scale. As long as one holds a view which requires some kind 
of grading of crimes a theory will be required which can somehow meet the 
challenge. However, on this point proportionalists have been remarkably silent. 

In fact, the problem is even more complicated. In so far as proportionalists 
accept that there are not one but several factors which affect the culpability of a 
criminal, it needs to be explained how these factors should be combined. That is, it 
will be necessary to indicate how culpability and hence seriousness are affected 
when both different sorts of mens rea and different excuses are involved in criminal 
behaviour. It is not hard to imagine an extended version of the above table in which 
the compared crimes also differ in mens rea as, for instance, if some were done 
recklessly while others where carried out intentionally. Given the complexity this 
will contribute to the question of justifying one ranking rather than another, it seems 
a little strange that, for instance, a careful thinker like von Hirsch repeatedly claims 
that a “rulemaker should have no difficulty in scaling reckless conduct below 
purposeful and in providing for reduced sanction for the partially coerced or the 
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provoked” or, more modestly, that it “should not be too difficult in principle” to 
develop, for a sentencing doctrine, more refined distinctions concerning 
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purposefulness or carelessness and to develop theories of partial excuses in order to 
determine the extent of an actor’s culpability. As the previous considerations have 
indicated, the more reasonable conclusion seems to be that proportionalists in their 
applications of the concepts of culpability as a determinant of crime seriousness are 
theoretically on somewhat slippery ground. 

3. RECIDIVISM 

The final dimension that needs to be considered in order to provide an account of the 
seriousness of criminal conduct is recidivism. The discussion on the significance of 
recidivism differs, to some extent, from the discussion of the dimensions outlined in 
the previous sections. While most proportionalists seem to accept that both harm and 
culpability have an impact on the seriousness of a crime - though there are, of course, 
disagreements when it comes to the more detailed discussions of these dimensions - 
the views on recidivism differ more radically. Some proportionalists - such as Fletcher 
and Singer - contend that prior record of the involvement in criminality should not be 

38 

considered at all. Whether a criminal has prior convictions should not, in their view, 
affect judgement of the seriousness of the present crime. However, a number of other 
adherents of proportionalism have defended the view that a prior criminal record does 
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enhance seriousness and, hence, does provide a basis for additional punitive severity. 
This, of course, gives a reason for considering what challenges confront this 
suggestion. Moreover, a further reason is provided by the fact that a prior criminal 
record actually plays an important role in the sentencing systems which have adopted a 
proportionalist rationale. One of the things which has been retained in the 
transformation which several sentencing practices have undergone, from 
rehabilitative systems to determinate sentencing systems, is the criminal’s prior 
record as a factor in determination of a punishment. As mentioned earlier 
proportionalist American penalty scales have taken the shape of a two-dimensional 
matrix in which the vertical axis is the crime score indicating the seriousness of the 
current crime, while the horizontal axis represents the number of previous 
convictions. This raises the question of how such a practice can be justified. Thus, 
has the repeater done something which, everything considered, is more serious than 
what the first-time criminal has done, even if the current crime is in both cases the 
same? Should there be what Fletcher calls a “recidivist premium”? And, in that 
case, how should it affect the judgement of a crime’s seriousness? 

While it is not hard to imagine a justification for letting prior criminal 
record count if one holds a forward-oriented view on the justification of punishment, 
it is at first sight less obvious that it matters from a backward-looking desert-based 
point of view. After all, if a criminal has already received appropriate punishments 
for his previous misdeeds it is not clear why this should affect the evaluation of a 
current crime. On the other hand, this argument certainly does not a priori exclude a 
prior criminal record as a factor affecting the seriousness of criminal conduct. What 
proportionalists who defend the importance of prior record will have to assert is that 
previous convictions affect either the harm or the culpability of the current crime or 
that it in itself constitutes a further dimension contributing to the seriousness. The 
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first of the three options seems easily excludable. The harm caused to a present 
victim is simply not enhanced by the harm that was caused to previous victims. This 
leaves culpability and a further dimension. One of those who have persistently 
defended the significance of prior criminal record is von Hirsch . 40 In his first 
defence von Hirsch contended that prior convictions do affect a criminal’s 
culpability. Though he later rejected this position there is, nevertheless, a point in 
shortly outlining the argument since I believe that it is relevant with regard to the 
evaluation of the more recent defences. What von Hirsch claimed was that when the 
first crime was committed the criminal was only one of a large audience to whom 
the law impersonally addressed its prohibitions. However, once one is formally 
censured for misconduct through punishment it is like “having one’s nose rubbed in 
what one has done ” 41 which means that one is now fully aware of the prohibition 
and therefore more culpable if the crime is repeated. As he himself later noticed, this 
argument suffers from the flaw that, though some first-time criminals may be 
ignorant in the relevant sense, there are certainly also some who are not ignorant. 
Thus, the argument simply does not give support to the claim that first-timers should 
always be regarded as less culpable. 

In his most recent works von Hirsch has suggested another theory. This 
time it is no longer the culpability that is affected. Rather, criminal record is a 
further dimension which should be considered independently of harm and 
culpability in the final evaluation of a crime. What he, along with Ashworth and 
others, advocates is the theory of progressive loss of mitigation . 42 Which means that 
a first-time criminal should be given less than the full measure determined by harm 
and culpability, while the repeater should receive the full deserved punishment. In 
that sense, what is at stake is not a recidivist premium but a non-recidivist discount. 
The question that needs to be answered, therefore, is why the criminal convicted for 
the first time should receive a discount and why - and this is the second part of the 
proposal - this discount is gradually lost when crimes are repeated. To the first 
question von Hirsch says: “The respected process, on account of which the discount 
is also granted, is that by which a person can attend the disapproval visited upon 
him and alter his conduct accordingly. In viewing the person as a moral agent, we 
initially assume him capable of such a response and thus give him his ‘second 
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chance’.” . Or as it is also put: “The first-offender discount reflects ... an ethical 
judgment: it is a way of showing respect for any person’s capacity, as a moral agent, 
for attending to the censure in punishment.” 44 . This still leaves the question of why 
the discount is given up after a number of repetitions. To this von Hirsch answers: 
“It is because that respected process has not occurred. The person has chosen to 
disregard the disapproval visited on him through his punishment, and thus seems not 

.45 

to have made the requisite additional effort at self-restraint.” . 

According to the first of von Hirsch’s arguments, the thought apparently is 
that the discount is based on a certain respect. The object of the respect is a capacity 
to reflect on the wrongness of one’s deed - as communicated to one through 
punishment - and to modify one’s future actions accordingly by exercising a 
sufficient amount of self-restraint. Why exactly this respect should be manifested 
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specifically in a non-recidivist discount is not further explained, though it can hardly 
be regarded as self-evident. However, more important is that, if the view is that 
respect for the mentioned capacity should result in a discount, then this apparently 
has implications with regard to recidivists as well. After all, a person who has 
several convictions might just as well possess this capacity. The question that needs 
to be answered therefore is why a recidivist should not have the same discount. To 
respond that the fact that a criminal has several prior convictions simply shows that 
the person does not possess this capacity is not a plausible answer. If the recidivist 
does not have the capacity then he probably did not possess it even after the first 
conviction, which means that neither was he at that stage entitled to a discount. 
Furthermore, von Hirsch seems to believe that every human being actually 
possesses this capacity . 46 Thus, in order to answer the question we will have to 
confront the second of von Hirsch’s arguments outlined above. 

According to this argument, the discount is lost after a number of 
convictions because the criminal has chosen not to apply the capacity, including the 
capability of self-restraint. If this argument is considered in isolation then it is not 
sufficient to justify the discount theory, since one might just as well claim that the 
first-time criminal neither chose to apply his capacity nor show self-restraint, and 
that neither the recidivist nor the non-recidivist therefore should have a discount. To 
respond that the first-time criminal was not fully aware of what was wrong, and that 
therefore he did not have the same background for exercising self-restraint, would 
lead directly back to von Hirsch’s above-mentioned culpability argument which he 
himself rejected. Though this might be the case in some situations, there are 
certainly also situations - as perhaps when the crime is murder or rape - where the 
first-time criminal is fully aware of what is wrong and therefore ought to restrain 
himself accordingly. Thus, in order to provide a justification of the view that there is 
at first a discount which is lost when crimes are repeated, the two outlined 
arguments must be combined. What we end up with is thus a moral principle which 
amounts to something like the following: one ought to show a discount in response 
to respect for people’s capacity to reflect on wrongs and to restrain themselves 
accordingly, but the respect should not be maintained if people on a number of 
occasions do not apply this capacity. 

The question which a principle like this immediately gives rise to, of course 
is, why should we accept it? Certainly the principle can hardly be claimed to be so 
intuitively appealing or self-evident that it is not in need of justification. However, 
von Hirsch does not provide any reasons that give this kind of support. Though the 
outlined argument apparently is von Hirsch’s main argument in favour of the 
discount view, he has also suggested some additional arguments. For instance, he 
claims that, though a criminal should be blamed for his first misdeed, we should also 
“accord him some respect for the fact that his inhibitions against wrongdoing have 
functioned on previous occasions.” 47 . In so far as this is meant as an independent 
reason for a non-recidivist discount, it certainly requires further elaboration. If the 
point is that the first-time criminal should have a discount because he has previously 
resisted temptations to commit crimes, then a general discount presupposes that 
everyone has actually had these kind of temptations. Is that so obvious? If, on the 
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other hand, what should be respected is the mere fact that a person has not 
previously committed crimes, even if the person has not had any temptations to do 
so, is this really something that deserves a certain respect? 

Moreover, it is not clear what precisely it is that should be respected. If it is 
the number of times a person has had inhibitions against wrongdoing then this will 
probably vary from one person to another, which apparently would imply that people 
should have different discounts. If, instead, it is the mere fact that one has had 
inhibitions then this might also be the case for the recidivist in between the crimes that 
were committed: which would mean that recidivists should also have a discount. The 
argument also presupposes that all those who have not had inhibitions against crimes 
have actually been convicted. Otherwise, they would get a undeserved discount when 
punished for the first time. But it is well known that not all criminals are convicted. 
Finally, it is unclear why the proclaimed respect should manifest itself specifically in a 
discount. Exactly as was the case in von Hirsch’s main argument the most interesting 
premises here are missing. 

The final argument von Hirsch has suggested is concerned with human 
frailty . 48 Against a background of prior compliance, a transgression should be 
regarded as a lapse which should be judged less stringently than if the transgression 
had occurred against a background of other transgressions. The view is that we 
should “show some sympathy for the all-too-human frailty that can lead someone to 
such a lapse” 49 . This is done by showing less disapproval for the first misdeed; that 
is, by giving a discount. The argument does have some appeal. Talk about human 
frailty, as something for which tolerance and understanding should be shown, does 
seem to represent a specious point of view. However, as Durham has correctly 
warned, it is easy to feel comfortable with a notion of “human frailty ”. 50 What 
remains is the task of showing how this consideration can lead to a theory of 
progressive loss of discount or to any other theory which implies that a first-time 
criminal and a recidivist, where everything is considered, deserve different 
punishments. Might one not agree that we should show sympathy for human frailty 
but at the same time claim that recidivism is simply a result of frailty? It could even 
be claimed that the fact that a person has committed several crimes strongly 
indicates that he is even more frail than a person who commits only a single crime. 
This would of course contradict the discount theory. Whether it is correct that only 
the first few crimes can properly be regarded as a result of frailty or whether 
repeated crimes might just as well - or even better - be a witness human frailty is a 
question that can only be resolved by clarifying what “frailty” actually means. 
However, on this point von Hirsch does not have much to offer. The closest he 
comes to a suggestion is that frailty has to do with failing “in a moment of weakness 
or wilfulness” or “exposure to pressures and temptations” . But this is obviously 
not sufficient to solve the problem. Might one not several times perform misdeeds 
due to weakness or temptations? As is the case with regard to any argument which 
proclaims that the first-time criminal and the recidivist should be treated differently, 
it has to be established that there is a morally relevant difference justifying the 
unequal treatment. If it can at all be shown that frailty constitutes this kind of 
difference, it certainly requires another and much more detailed analysis of what 
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frailty consists in than the answers indicated by von Hirsch. Without this kind of 
analysis the frailty-argument is without the proclaimed strength. 

As indicated, I do not find von Hirsch’s arguments convincing. Though he 
apparently is the proportionalist who has done most to explain why recidivists 
ceteris paribus deserve more severe punishments than first-time criminals, his 
arguments do not place the view on a solid moral ground. However, the main 
purpose here is not to thoroughly assess the outlined arguments but rather to 
consider the implications when we turn to our cardinal question concerning the 
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construction of a crime scale. No matter whether one accepts von Hirsch’s theory 
or any other theory which holds that prior criminal record should count, a scaling of 
crimes in gravity require answers to a number of more specific questions. Both a 
challenge of relative comparison and a challenge of absolute comparison can be 
raised in several respects. Let us first consider the former kind of challenge. 

The first question concerns the way the number of prior convictions should 
affect the seriousness of a current crime. Should the fifth crime ceteris paribus be 
regarded as being as serious as the tenth crime? According to a purely accumulative 
point of view, there should be no upper limit to what is deserved. The larger the 
number of prior convictions is the more serious the current crime becomes. 
However, the view which is apparently preferred not only by von Hirsch but also by 
other proportionalists is, as we have seen, a principle of progressive loss of 
mitigation. But this means that in order to construct a scaling of crimes it needs to 
be determined at which number of convictions the discount should be fully 
exhausted. A rationale which could give an indication of whether one should get the 
full measure after three, eight or fifteen convictions has not even tentatively been 

54 

developed. 

The second way in which a theory of recidivism faces the challenge of 
relative ranking is with regard to the question of whether the time that has passed 
since the previous conviction(s) should be taken into account. If a person has 
committed a current assault, does it then make any difference whether the previous 
assault the person was convicted for occurred a month or ten years ago? According 
to von Hirsch, the temporal span should make a difference. As he says: “the longer 
the stretch of time prior to the current act during which the defendant has led a law- 
abiding life, the less plausible it becomes to claim that the current misdeed is, 
indeed, typical or characteristic of the way he has been behaving” 55 . As was the case 
with regard to the concept of “frailty”, the concept - as well as the moral 
significance - of an act being “characteristic” needs clarification. Almost no matter 
how the concept is defined this suggestion does, however, bring in other factors 
beyond the temporal distance. For example, some crimes require special 
circumstances in which to be performed. Circumstances which are not always 
present. For instance, perjury certainly requires very special conditions. But that 
means that whether something can reasonably be regarded as characteristic does not 
necessarily depend on the time span, but rather perhaps on the number of 
opportunities one has had to perform the crime in question. To claim that whether 
something should be regarded as characteristic of a person’s behaviour should only 
depend on the time that has passed, seems arbitrary. Bringing in the different aspects 




82 



THE ETHICS OF PROPORTIONATE PUNISHMENT 



that may have an impact on whether an act is characteristic certainly complicates the 
judgements. More generally, adherents of the view that the time that has past since 
the previous convictions does matter, will have to clarify how it affects seriousness. 
It is hardly defensible to claim that there is a certain number of years or months 
beyond which prior convictions suddenly stop counting. But, alternatively, if one 
claims that the significance of prior convictions diminishes with the temporal 
distance, then it needs to be explained how this more precisely functions. Does the 
time span have a large or only a minor impact on the role that the prior criminal 
record plays? With regard to this question neither von Hirsch nor other 
proportionalists have had anything to offer. 

A third important question that must be considered, if a prior criminal 
record is regarded as important, is how the seriousness of the previous crimes 
affects the evaluation of a current misdeed. Does it make any difference to the 
seriousness of a current assault whether the recidivist’s prior conviction is for 
murder or illegal possession of drugs? In von Hirsch’s view the answer should be in 
the affirmative. It does make a difference whether the previous crime and the 
current crime are very different in kind or whether they to some extent belong to the 
same category. In the latter case the prior conviction is more important. It is worth 
noticing, though, that von Hirsch understands a “category “ in a broad sense such 
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as, for instance, “intentional victimizing crimes” . In so far as one accepts that the 
seriousness of previous crimes is significant the more general problem, of course, is 
to specify how exactly the seriousness of these crimes should affect the computation 
of current desert. Obviously the problem is not simply that of suggesting some kind 
of metric but, more fundamentally, to provide good reasons as to why an answer 
should point in one direction rather than another. No such reasons have been 
provided. 

The lack of theoretical underpinning is no less if we turn the focus to the 
challenge of absolute comparison, that is, to the question of how a prior criminal 
record scores on the crime scale. A crucial question, of course, is how large the 
discount on the first crime should be, compared to the full measure of the crime in 
question (or alternatively, how large recidivist premiums should be if one defends a 
principle of progressive gain in aggravation). If the change from the first crime to 
the crimes where mitigation is lost should be a gradual change, the question can be 
repeated for each of the number of recorded crimes until a ceiling has been reached. 
Thus, it needs to be answered how we should, with regard to seriousness, compare a 
murder without prior convictions to an assault with three prior convictions or a theft 
with six prior convictions. The mere claim that discounts should be large or small is 
not in itself interesting. What would be interesting, of course, would be the reasons 
that could be given for claiming the one rather than the other. With regard to this 
challenge, as well as to the former one, no convincing answers have been given. 

All in all, it does not seem premature to conclude on the ground of the 
previous considerations that, in so far as proportionalists believe that a prior 
criminal record should be a further dimension which matters with regard to the 
scaling of crimes and thus in the computation of desert, the principles that underlie 
this dimension are - if not defective - theoretically under-determined. 
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4. PROPORTIONALIST ANSWERS 

What has been indicated in the previous sections is that the project of ranking or 
comparing crimes in seriousness confronts the proportionalist with a large number of 
difficulties. The problems occur at several levels. One category of problems relates to 
the clarification of each of the dimensions on which seriousness varies. The properties 
which are determinant with regard to the computation of seriousness are so little 
clarified that there is often no basis for judging whether they are more or less present 
in different crimes. That is, it is not possible to establish the different degrees of the 
seriousness-generating properties within each dimension. Though the harm-dimension 
in this respect is probably the least problematic there nevertheless are problems, for 
instance, when it comes to the comparison of crimes involving risked harms. The 
problems are even more significant with regard to the culpability. This dimension 
raises both the problem of assessing different sorts of mens rea and of indicating 
whether some excuses are more or less extenuating than others and, furthermore, the 
problem of combining varying degrees of mens rea and excuses into different degrees 
of culpability. Finally, corresponding problems exist with regard to the significance of 
prior criminal record when it comes to the factors determining degrees of either non- 
recidivist discounts or recidivist premiums. 

Even if all these problems were solved, one would still be left with the 
second category of problems concerning the way the different dimensions should be 
combined. That is, it needs to be indicated how different degrees of harm, culpability 
and - in so far as it is regarded as relevant - prior criminal record should be worked 
together in a final judgement of the seriousness of a particular crime in comparison to 
other crimes. This problem is perhaps even more complex than what should be 
expected from the foregoing discussion, since it includes - at least according to some 
adherents of proportionalism - even further aspects than the ones hitherto outlined. An 
example is multiplicity of crimes. That is, cases in which a person has committed 
several crimes before he is convicted and punished. The obvious question is how such 
cases should be assessed from a proportionalist point of view. The easy answer, of 
course, is to add up the seriousness of each of the crimes committed and thereby get a 
final judgement of the seriousness of the total number of misdeeds. However, several 
proportionalists regard this is unacceptable. The feeling is that a number of minor 
crimes cannot add up to a very serious crime. 57 However, if one believes that there 
should be some kind of discount for bulk offending then it needs to be argued why, 
and it has to be specified how exactly this discount works. As we have seen in the case 
of recidivism, a discount theory raises several difficult questions. However, even if we 
ignore this more tentatively discussed - but certainly practically important - issue, the 
question of how the outlined dimensions of seriousness should be combined does itself 
constitute a genuine problem. 

The problem is put into even more perspective if we briefly touch upon a 
question which has not yet been considered, namely, what kind of scales are at stake in 
the measurement? Suppose it is claimed that the dimensions of harm, culpability 
and prior criminal record are each measurable only on ordinal scales. In such a case, 
it is certainly hard to imagine how these dimensions can, in a non-arbitrary way, be 
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worked together into a scaling of crimes. Suppose alternatively, that the dimensions 
are measurable on ratio scales. In such a case it might seem more straightforward to 
construct a ranking of crimes. At best, one might hope it could be done - as devised 
by Nozick’s formula - by multiplying the degrees of harmfulness, culpability and 
recidivism. However, what is perhaps here gained in simplicity with regard to the 
jump from each of the dimensions to the judgement of the seriousness of a crime, is 
now lost with regard to the measurement within each dimension. That one should be 
able to establish not only that a criminal is, for instance, more culpable if he 
performs a wrong intentionally, though partly excused, than if he does it recklessly, 
and unexcused, but also how much more culpable that criminal is in the former case 
compared to the latter, certainly throws the outlined difficulties with regard to 
clarification of each dimension into relief. 

That there are problems in the comparison of crimes is obviously not 
something that proportionalists have left unnoticed. Hart clearly recognized the 
issues when he asked if ’’negligently causing the destruction of a city [is] worse than 
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the intentional wounding of a single policeman?” The fact that a solution has 
nevertheless not been suggested, combined with the other fact that some sort of 
comparison is a sine qua non for proportionalist theories, naturally raises the 
question as to whether there are ways to get around the problem. Or more strongly 
put, whether the way the problem has been posed until now rests on a 
misunderstanding. If one confronts the literature there are certain claims that point 
in this direction though, however, not in a very convincing way. 

Scheid apparently believes that some misunderstandings have inflicted the 
discussion. Though he does not contend that the problem of ranking crimes is 
resolved, he nevertheless believes, more modestly, that “some confusion on this 
topic could be avoided ... if a distinction between the legislative and judicial tasks 
were kept in mind” 59 . The point is that the legislative task is to assign different 
punishments to different types of crimes, while the judicial task is to sentence 
individual criminals for particular instances of crimes. All the legislator needs to 
do is to assume some standard level of culpability and then consider standard cases 
of each type of crime. Thus, when considering the ranking, “the question of how 
harm and culpability should be combined is not a concern for the legislative task” 60 . 
Scheid may be right in his opinion that, in so far as some believe that the ranking of 
crimes with all possible combinations of harm and culpability should take place at 
the legislative level, confusion has inflicted the discussion. However, with regard to 
the main question of how culpability and harm and other possible dimensions 
should be combined, it is hard to see that the distinction between legislative and 
judicial tasks has anything substantive to offer. Even if it is correct that the 
combinationproblem does not arise at the legislative level, it still - as Scheid is 
obviously well aware - exists at the judicial stage at which different degrees of 
culpability should be taken into account. In so far as the arguments given in favour 
of proportionalism - or any other thinkable arguments - really establish that it at 
least cannot be justified to punish a criminal more severely than the seriousness of 
the crime warrants, the ethical problem of comparing crimes in gravity remains 
intact independently of the division of labour within a sentencing system. 
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Another comment on the ranking problem is provided by Ten. He believes 
that the construction of a scale of crimes is “a project that seems capable of being 
carried out” and he supports this claim by reminding his readers of an analogous 
case. In his view, the problems faced by proportionalism in comparing crimes in 
gravity are not very different from those confronting teachers in ranking essays: 
“When tutors and teachers rank the essays of their students, they do not have only 
one relevant feature to look for. There are a number of different features - 
originality, understanding of the issues discussed, lucidity of presentation, etc. - 
which each makes a contribution to the quality of the essay. An essay may be strong 
in one dimension but weak in another, and yet it is possible to make an overall 
assessment of the essay as being better or worse than another” 61 . Even though Ten’s 
claim certainly has some appeal, I must admit that I am not quite sure what it 
manages to establish. If one merely contends that we are now and then faced with 
cases which require some sort of ranking but where the decisions we make are not 
supported by good reasons, that is, they are totally arbitrary, then that is probably 
correct. But this is hardly relevant. No one would deny that sentencing commissions 
or judges can make decisions on the relative gravity of crimes. However, the 
interesting question obviously is what these decisions should be like if we do not 
applaud arbitrariness. Therefore, if Ten’s point is that even though teachers do not 
possess a very strict or simple underlying rationale in the evaluation of essays their 
judgements are nevertheless qualified - in the sense that they express certain shared 
intellectual values with regard to what should count in the evaluation and with 
regard to the extent to which different intellectual requirements should be satisfied 
and perhaps be weighed against each other - then I believe that Ten is right (indeed I 
hope he is!). However, this does not answer the question as to what in the case of 
crime ranking corresponds to the rationale that makes the teacher’s judgement 
qualified. That is, we are still left with the open question of how the comparison of 
crimes in gravity should in the end be determined if we wish to avoid mere 
arbitrariness in cases like those illustrated in the earlier sketched tables . 62 Of course. 
Ten’s point might simply be that there is nothing that prevents the possibility of 
there being some rationale for a scaling of crime just as is the case with regard to 
essays. In that case the claim is correct. There is nothing in what we have seen until 
now which a priori excludes this possibility. The point rather is that no rationales 
have been suggested and that it is indeed hard to imagine what a plausible rationale 
should look like. 

However, there is still a possible way to answer this problem. This would 
be by denying the continued request for a justification. Such an answer, which 
perhaps constitutes the most attractive response to the ranking-problem, can be 
summarized in the following manner. The main problem in the discussion has been 
to provide some kind of justified rationale underlying the way the different 
determinants of seriousness should be combined. But is this not to ask for too much? 
Rather than requiring something like a justified metric, would it not be plausible, 
once a sufficient level has been reached in the reasoning process, to base the finer 
details on some kind of general opinions or intuitions? Isn’t it reasonable to admit 
that intuitions must at some stage enter the considerations and to hold that, once it 
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has been argued that at least harm and culpability should count, the problem of 
combining the dimensions must be solved by what could be called our “common 
sense”, that is, our more intuitive judgements on what is reasonable? And does the 
way the challenge of absolute ranking has been presented therefore not rest on a 
misunderstanding? Does the whole problem not simply arise as a result of the 
excessive interest of philosophers in searching for well-argued rationales in places 
where the appropriate attitude would be to listen to what we feel? 

Though proportionalists have often not been very clear in their discussion 
of this issue, there are at least some claims which point in this direction. The most 
explicit formulation of the view is given perhaps by Primoratz who, after having 
explained that harm and culpability matter, specifically introduces the “society’s 

evaluations” in the comparison of crimes. 6 The question that remains is only 
whether this should be done by using the technique described by Sellin and 
Wolfgang or by some other procedure. It is from this point of view Primoratz 
contends - as quoted at the beginning of this chapter - that all we are left with is a 
technical, not a philosophical question. An alternative position, rather than including 
the society’s evaluation, would be to base the final scaling of crimes on the 
judgements of sentencing commissions or to regard the final weighing as a purely 
judicial decision. 

Whether we should be satisfied with this kind of answer is a question 
which to some extent touches upon some of the most complicated discussions 
within ethics concerning the basic question of what we should in the end expect 
from an ethical theory and what role intuitions should play with regard to the 
assessment of a theory. I shall not here enter a discussion of these questions but 
merely indicate why I am sceptical with regard to the outlined way of getting around 
the problems. 

Firstly, it not clear what it exactly means to hold that we should rely on 
intuitive judgements in the weighing of harm, culpability and respects to criminal 
record. If the contention is that we should follow our intuitive judgements with 
regard to what constitutes a reasonable general weighing principle, then it is far 
from obvious that we have this sort of intuition. If one asks oneself that what one 
believes in general is an acceptable way of balancing the different determinants, 
then I simply do not believe that we have very clear or shared intuitions. If, on the 
other hand, the suggestion is that we should rely on our more intuitive judgements 
with regard to whether one crime seems more serious than another, then it is surely 
much more reasonable to assume that we actually (at least in some cases) have 
certain intuitions. But would it be plausible to simply reconstruct the weighing of 
harm, culpability and prior criminal record in a way that simply matches such 
intuitions on comparative gravity, even if this would imply that the three 
determinants of seriousness are given totally different weight when we compare one 
set of crimes than if we compare another? In my view this would be extremely 
arbitrary and there is, I believe, no guarantee than our overall judgements of crime 
gravity will happen to follow a consistent weighing principle. 

Secondly, though we certainly do have intuitions when it comes to the 
comparison of, for instance, grave assault and minor theft, it is much less obvious 
that we have clear intuitions if comparison is made between crimes which scores 
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differently in harm, mens rea, responsibility and prior record. In such cases, some 
sort of guidance would be valuable. 

Thirdly, and perhaps most importantly, it is questionable whether we 
should in the end be satisfied with a theory which in itself has nothing to offer with 
regard to a weighing of the different determinants. The significance of a lack of a 
rationale is obviously best demonstrated by some radical examples. Consider, for 
instance, a reckless killing of several persons and an intentional theft of goods worth 
10$ from a shop. The one crime scores more in harmfulness, the other more in mens 
rea. Which should be considered the more serious? Obviously, in this case most 
people would surely consider the reckless killing the more serious of the crimes. But 
the point is that proportionalism, without a more precise answer to the challenge of 
absolute comparison, can provide no good reasons in support of this ranking. If one 
regards explanatory power as a theoretical virtue then proportionalism does not - as 
a theory of principled sentencing - in this respect reach a high score. Thus, though 
these considerations obviously lead into basic methodological considerations to 
which, admittedly, we cannot claim to be on firm ground, it seems to me that neither 
this final answer nor those considered above have satisfactorily managed to answer 
the - both theoretically and practically - important question of the comparison of 
crimes in seriousness. 

5. A FAIRNESS-THEORETIC APPROACH 

Those adherents of proportionalism who have done most to answer the question of 
how different crimes should be ranked in terms of seriousness usually defend a 
harm-theoretic approach to the question. On this point, however, there is a marked 
exception. One of the theorists who has most persistently defended a fairness 
theoretic approach, namely, Michael Davis, has suggested an alternative method for 
the ranking of crimes. A method which in fact handles some of the more 
complicated questions which the ranking-problem gives rise to, such as how 
attempts or strict liability crimes should be ranked and how recidivism should affect 
the determination of punishment. Moreover, the method is characterized by 
apparently being relatively simple in practical application, a feature which, in the 
light of the complexity of the harm-theoretical ranking procedure, is indeed 
remarkable. This in itself gives a good reason for taking a closer look at Davis’ 
theory. 

The central claim of the fairness theory, as we have seen, is that a criminal 
by breaking the law gains a certain unfair advantage over law-abiding citizens. It is 
this advantage the criminal law is supposed to remove or nullify by punishing the 
criminal for his misdeed. The larger the unfair advantage, the more serious is the 
crime and the more severe the punishment that is required to take back the 
advantage. In principle, the fairness theory therefore provides a simple answer. All 
one has to do to compare crimes in gravity is to provide a method for measuring the 
unfair advantages gained by different crimes. Though this might seem a manageable 
task and though Davis’ final procedure is simple, the argument which sustains this 
procedure has a complicated structure. In short, the argument amounts to something 
like the following. 
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Davis sets out by suggesting a seven-step procedure for the assignment of 
punishments of crimes. In short, the procedure prescribes that crimes be ranked 
according to what people would mostly fear would happen to themselves. Despite 
the complications, to which we shall return shortly, this seems like a simple method 
for a ranking. Since people usually prefer a theft to a murder, the murder should be 
ranked higher on the scale. However, the obvious question is, why should crimes be 
ranked thus? What is needed is a justification, or more precisely, it needs to be 
established whether this has anything to do with unfair advantages. In order to do 
this, Davis firstly suggests an auction model which in principle allows us to gauge 
unfair advantages. Since this model is not thought of as a real possibility but rather 
as a “heuristic devise”, the next step is to show that the results gained by the auction 
model are the same as those produced by the easily applicable seven-step procedure. 
In short, since the auction model measures unfair advantages and since there is a 
structural isomorphy between what follows from the auction model and the simple 
ranking procedure on the basis of fear, all we will have to do in practice is to apply 
the latter procedure. The structure in this piece of reasoning raises three questions 
each of which I shall consider in turn. Firstly, what do the prescriptions of the 
seven-step produced precisely amount to? Secondly, in what way does the auction 
model gauge unfair advantages of crimes? And thirdly, is it correct that the seven- 
step procedure and the auction model produce the same results? 

The seven-step procedure is a descendant of the method that was originally 
proposed by Mabbott. The procedure is summarized by Davis in the following way: 

1. Prepare a list of penalties consisting of those evils (a) which no rational person 
would risk except for some substantial benefit and (b) which may be inflicted 
through the procedures of the criminal law. 

2. Strike from the list all inhumane penalties. 

3. Type the remaining penalties, rank them within each type and then combine 
rankings into a scale. 

4. List all crimes. 

5. Type the crimes, rank them within each type, and then combine rankings into a 
scale. 

6. Connect the greatest penalty with the greatest crime, the least penalty with the 
least crime, and the rest accordingly. 

7. Thereafter: type and grade new penalties as in step 2 and new crimes as in step 4, 
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and then proceed as above. 

Thus, the procedure not only concerns crimes but also the scaling of punishments 
and the way the two scales should be anchored. However, in the present context the 
interesting part of the conjecture is step 5. In a detailed explanation following each 
step, we are told that crimes are typed by “the minimum object they would normally 
have in view” 65 . For instance, theft and blackmail belong to the same type because 
the minimal aim is the same in both crimes: to get another’s property. The only 
reason Davis gives as to why crimes should be grouped in this way is that the 
potential criminal will be provided with a reason to “choose the lesser crime rather 
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than the greater when he chooses his crime” 66 . Thus, the typing seems more like a 
question of practical design than something which in itself is vital to the ranking . 67 
Once the crimes have been typed, each of the crimes within a group should be 
ranked. This is done by placing lowest in the list the crime most people would 
prefer to happen to themselves (or someone or something they care about) if forced 
to choose between that and any other crime of that type . 68 Finally, each of the types 
should be connected into an ordinal scale which Davis claims would resemble 
something like a map of a complex subway system (where crimes correspond to 
stops, and types correspond to lines). 

Though this procedure is supposed to be a quick way to achieve results of 
the ranking in terms of unfair advantages, the method is not, however, as 
straightforward as it might at first appear. For instance, what precisely is meant by 
the claim that crimes should be ranked according to what people would prefer to 
risk given a choice between different crimes within a type? As Davis points out, the 
thought is not that what is feared is states of affairs as such (e.g. death or loss of 
property) but acts (e.g. being intentionally killed or deprived of property). However, 
it is not obvious what this implies. For instance, what exactly is it that one should 
consider with regard to reckless driving? It is hardly how much one usually fears to 
be killed or injured by a reckless driver. Since this would be dependent on the 
likelihood of the crime, it would apparently imply that a minor theft should be 
regarded as more serious than a serious blackmailing because most people regard it 
as much more likely that they will be subjected to a minor theft than that they will 
be blackmailed. Similarly, most people probably have a greater fear of being the 
victim of a minor assault than of a special kind of torture, simply because the former 
calamity is much more likely to occur. On the other hand, what one should consider 
cannot be how much one would fear if one was actually killed or injured by a 
reckless driver. That would imply that there would be no difference between the 
reckless driving of a car and recklessly riding a bike. If I were to be actually killed 
or injured I would not care whether this event were caused by a bike or a car. 
However, Davis would probably agree that the reckless driving of a car is more 
serious than reckless riding a bike. But in that case, what is it that counts when one 
considers the ranking? 

Another problem concerns that fact that it is not all crimes that everyone 
can become the victim of (e.g. a blind person cannot be blinded). In order to make 
up for this, Davis adds that one should consider how much one fears each crime 
being committed against oneself or someone or something one cares about. 
However, this additional plea is not sufficient to account for the fact that there are 
crimes which lack an easily identifiable victim. What would the procedure prescribe 
with regard to, for example, tax fraud, espionage, bribery, or perjury? Davis 
apparently believes that we should also include in our considerations how much we 
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fear crimes that happen to “a government we care about” . But what exactly does 
this imply? Should I consider how much I fear that I myself would suffer from 
administration by corrupt officials or should I consider how much I fear corruption 
which happens in a state I care about? That is, should one consider how much one 
fears crimes that happens to a state or how much one fears oneself suffering from 
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crimes against a government? What these problems illustrate is that, though the 
seven-step method is supposed to be the quick route to a ranking, the instructions 
given in the procedure are not sufficiently clear. 

The seven-step procedure considers the seriousness of crimes in terms of 
how much different crimes are feared. However, as mentioned, it says nothing about 
the crucial concept of an unfair advantage. The second question Davis’ argument 
raises is on how the actual determinant of seriousness, namely, the size of the gained 
unfair advantage, should be measured. As we have seen in chapter 1, there has been 
some discussion on the question of what exactly an unfair advantage consists in. 
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Davis’ view is that an unfair advantage is a “cheater’s advantage” . That is, the 
advantage one gains in comparison to others by having improved one’s chance of 
obtaining something that is valued. As mentioned, Davis sets up an auction model to 
measure such unfair advantages. What we are to imagine is a government that sells 
a limited number of licences to commit specified crimes, that is, a kind of pardons- 
in-advance to would-be criminals. The thought is that the prices at which the crime 
licenses are sold provide an index of the value of the unfair advantages a criminal 
takes by committing the related crime. However, this presupposes that certain 
conditions are fulfilled. 

For instance, the number of licenses would have to be limited. The 
limitations would be determined by the amount of each sort of crime the society 
would be willing to tolerate. For example, we are told that the society might offer 
only 1000 robbery licenses each week but 10000 burglary licenses. Another 
precondition is related to the discussion of what Davis calls “poaching”. A question 
which naturally rises in relation to the auction model is why should anyone be 
expected to buy a license? If a certain conduct is not already illegal and therefore 
has some punishment attached to it, it is obvious that no one could be expected to 
spend money on a license. It therefore seems that the auction model, in order to 
provide a ranking of crimes in gravity, must already presuppose the existence of a 
punishment for each and every crime to motivate the bidding at the auction in the 
first place. Some critics believe that this renders Davis’ entire auction model 
incoherent from the very beginning. However, Davis is aware of the problem but 
thinks that it can be solved by adding some assumptions on poaching (crimes 
committed without license). In order to avoid prices at the auction being biased by a 
pre-auction view on the seriousness of different crimes, Davis suggests that either a) 
all instances of poaching receive the very same severe punishment; b) that poaching 
is impossible; or c) that no one ever poaches. 71 Critics have remarked that some of 
these assumptions are wildly unrealistic. 72 However, since Davis repeatedly 
underlines that the auction model is not intended as a real possibility but as a 
hypothetical model, I do not believe that this is a problem. There is, however, 
another problem related to two of the three possible assumptions, namely, that they 
are inconsistent with the way Davis holds that the measurement of the unfair 
advantages of attempts can be coped with by his auction model. 

In the same way as one can bid on a license to get away with a crime if it 
succeeds, the thought is that one can just as well bid on a license that will pardon a 
crime that does not succeed. In other words, one can get away with an attempt if one 
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has bought a license to fail. Davis imagines that the thoughts going through the head 
of a would-be criminal bidding on this kind of license might be something like: “if I 
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fail I am safe ... and I am willing to take the chance if I succeed” . He also believes 
that the licences to fail will fetch a lower price at the auction than the licenses to 
succeed with regard to a crime, which means that attempts should be regarded as 
less serious than completed crimes. However, if a person only has a license to fail 
but no license to succeed with regard to a certain crime, but nevertheless succeeds in 
performing the crime then that would be an instance of poaching. But then it seems 
that, in order to expect that anyone will bid on a license to fail, it would have to be 
possible to poach because, as Davis himself is aware, no one would try to commit a 
crime with the purpose of failing. If, as Davis suggests, the bidders are to be found 
amongst those who are not able to get a licence to succeed, then poaching must be 
possible, because otherwise it seems that no one would bid on these licenses, which 
is tantamount to claiming that attempts do not deserve a punishment at all (a 
possibility Davis himself regards as implausible ). 74 Thus, the assumption which best 
fits within Davis’ theory of attempts is a), that poaching is possible but should be 
punished with a very severe punishment. But even this has its problems. For 
instance, it may make it very unlikely that anyone will actually bid on a licence to 
attempts with regard to certain (minor) crimes. So much for the poaching 
assumption. 

The final assumption Davis makes, which underlines the hypothetical 
character of the model, is that there is a wide distribution of wealth amongst 
members of the society in which licenses are sold. This is to make certain that 
anyone who does not get a license has lost it in a fair competition. 

Now, with all these somewhat complex assumptions settled what does the 
auction model imply with regard to the ranking of crimes? As mentioned, Davis’ 
contention is that the way crimes will be ranked according to prices at the auction 
corresponds to the ranking reached by the instruction for crime-scaling in the seven- 
step procedure. In other words, all we have to do to measure the unfair advantages 
gained by different crimes is to rank crimes according to how much most people 
fear to risk them. But are there reasons to believe that the auction model and the 
seven-step procedure are in this respect equivalent? Davis presents two reasons in 
favour of this crucial part of his view: “First, the quantity of licenses would have to 
decrease as the seriousness of the crime licensed increased... Second, the demand 
for licenses is likely to increase with the seriousness of the crime. (If that seems 
unlikely given moral constraints on potential buyers, ask yourself whether you 
would prefer to have a license to steal or a license to jaywalk.)” 75 . 

According to Davis’ first argument, the supply of different crimes should, 
as we have seen, be determined by what would be socially tolerable. In his 
discussion of poaching Davis rightly admits that it would be begging the question to 
punish different kinds of poaching differently, that is, in a way that already reflects 
a certain view on which some crimes are more serious than others. But is it not 
equally question-begging to assume that there are differences in the supply of 
licenses of different crimes? Scheid has criticized Davis’ model on exactly this point 
by claiming that differences in the supply of different crimes imply that the prices of 
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the licenses will reflect a pre-auction notion of seriousness of different crimes rather 
than the unfair advantages gained by the crimes . 76 Davis, in his answer to Scheid, 
has maintained that there should be such restrictions on the supply of different crime 
licenses. We need not here dig deeper into who is right in this complicated 
discussion, because even if we accept the restrictions on supply this does not 
support the alleged correspondence between the results of the two methods. The 
question is: what does it mean that the supply of licenses should be determined by 
the amount of a certain crime the society is willing to tolerate? Davis claims that this 
willingness depends on at least two factors. On the amount of income that licenses 
will produce for society: the greater the better. And on how much people fear the 
different crimes. Exactly how these factors should be balanced is not clear. 
However, suppose that people’s fear would imply, as Davis himself suggests, that 
the supply of robbery licenses is smaller than the supply of burglary licenses, or that 
the supply of licences to harsh violent crimes is smaller than the supply to minor 
violent crimes, does it then follow that a robbery license will fetch a higher price 
than a burglary license or that the price of a licence to a harsher violent crime will 
be higher than the price of the license to a minor violent crime? No, obviously not. 
The prices will depend upon the demand on each of the different kind of license. If 
there is a smaller demand on robbery licenses than on licenses to burglary then the 
former licenses might fetch a lower price at the auction even though the supply of 
these licenses is smaller. Similarly, the prices might, despite the differences in 
supply, be higher on the licences to the less violent crime than on the licenses to the 
more violent crime, if simply fewer people are interested in the latter sort of license. 
Therefore, even if we accept the restrictions on supply it does not follow that the 
ranking by prices corresponds to a ranking according to what most people fear. 

The second argument Davis gives is concerned exactly with the question of 
the demands on different licenses. Since the first argument, as we have just seen, 
presupposes a certain assumption on the demand, it seems that much hangs on the 
shoulders of this second argument. What Davis claims is that the demand will 
increase with the seriousness of the crime and, to convince his readers, he asks 
whether one would prefer a license to steal or a license to jaywalk, assuming that 
the former would clearly be preferable. However, this argument has rightly been 
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criticized as conspicuously unpersuasive. Even if it is correct that the license to 
steal would be preferred to the one to jaywalk there are certainly numerous cases 
where there is not the same relation between seriousness and what would be 
preferable. Considering whether one would prefer a license to illegal car parking or 
to torture someone, to tax evasion or to incest, to jaywalking or to commit murder, I 
certainly believe that that the former licenses in each pair would be preferable. Of 
course, Davis’ claim is not that all people would pay more for the license to the 
more serious crimes, but it certainly seems reasonable to expect that even if some 
would bid on licenses to torture, incest, or murder the demand on these licenses 
would be much smaller than the demand on some less serious crimes. But this is 
sufficient to undermine Davis’ claim of the equivalence between the auction model 
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and the seven-step procedure. 
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As we have seen, it is not in itself clear what exactly the seven-step 
procedure would imply with regard to crime ranking. What we have now seen is 
that there is not even a reason to believe that the seven-step procedure and the 
auction model are in this respect equivalent. But is that devastating for Davis’ 
theory? Could he not simply maintain that it is the auction model that measures 
unfair advantages and then drop step 5 in the seven-step procedure? The answer is 
that this would in fact be devastating. As we have seen, the auction model was not 
meant as a “real possibility” but as a hypothetical model and, since we do not know 
what the relative demand on the different crime licenses would be if we merely tried 
to imagine what the model would imply, we would simply not be able to construct 
the ranking of crimes. There would be no way to meet a challenge of relative 
ranking. Thus, in the end, I believe that Davis, as the only adherent of the fairness 
theory to have thoroughly considered the seriousness of crimes, does not have much 
to contribute to the proportionalist discussion of how crimes should be scaled. 

6. CONCLUSION 

That there are problems related to the proportionalist view that crimes should be 
ranked in terms of seriousness is not a point that has been left unnoticed by the early 
critics of different versions of proportionalism. However, what the present chapter 
has revealed, in my view, is that despite the significant increase of the interest in 
proportionalism over the latest decades, proportionalists are still far from having 
provided an adequate comparison or scaling of crimes in gravity. The harm-theorists 
who regard harm and culpability and perhaps a prior criminal record as dimensions 
determining seriousness have not provided a sufficient background for making 
judgements on whether one crime scores more within one dimension than another 
crime. And there is a genuine problem related to the question of how the seriousness 
determining dimensions should be combined into a final computation of 
seriousness. It is important to notice that, contrary to the impression one might get 
by the often repeated claim that “one should not expect full precision”, these 
problems are not epistemological. That is, it is not simply a matter of sometimes 
being without the means to measure the precise degree of seriousness - or, as 
Beccaria once put it, that “[t]he gravity of sin depends upon the inscrutable 

wickedness of the heart. No finite being can know it without revelation. How then 
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can it furnish a standard for the punishment of crimes?” - though this, of course, 
might also be a problem. Rather is it that the theoretical ground for judgements on 
seriousness is, to a wide extent, missing. 

Von Hirsch has, in one of his early writings, rejected a theory of 
punishment which claims that one should simply combine diverse considerations 
(rehabilitation, predictive restraint, deterrence, and desert), on the ground that, when 

different objectives conflict, the theory would not “offer a principled way of 
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resolving the issue” . This objection is certainly reasonable. But, as we have 
learned, it is basically the same kind of problem that proportionalists are faced with 
in the comparison of crime gravity. And, as we have also seen, the possible attempts 
to explain away the lacunas in the theory are not convincing. Furthermore, it was 
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clear that the attempt to provide a ranking of crimes within a fairness theoretic 
framework was not successful. Davis’s model was, despite its promises, unable to 
provide any real guidance. Together, these conclusions are, of course, relevant in a 
philosophical discussion of proportionalism. Moreover, despite the fact that we have 
not yet considered the scaling of punishments or the anchoring problem, they are 
sufficient to establish that those legal systems which are based on proportionalism 
cannot proclaim that their practice is justified, since it is theoretically unclear what 
this would imply. 
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CHAPTER 3 



THE SEVERITY OF PUNISHMENTS 



In order to provide a full account of what proportionalism amounts to, and to unfold 
the position in such a way that it is capable of functioning as a principle governing 
punishment practice, it is obviously not sufficient to consider only the relative 
ranking of crimes in gravity. Of equal importance is the question of what it means 
that one punishment is more severe than another, and the challenge of providing 
some sort of scaling of punishments in severity. This discussion, to which we shall 
now turn, is from the outset complicated by the conjunction of two facts. 

Firstly, it is the case that there exist many different ways in which a 
criminal’s wrongdoing can be responded to in punitive measures. Much of the early 
literature in the modern retributivist epoch has focused primarily on custodial 
punishment. However, from the mid-80’s increasing attention has been directed to 
other types of punishment. Motivated, for instance, by the contention that a 
punishment system which offers only a relatively few punishment options will often 
punish perpetrators either too severely or too leniently relative to the crime 
committed, there has been a growing interest in intermediate sanctions as 
constituting the tertium quid between prison or probation. 1 That intermediate 
sanctions, including for instance, home detention, community service, day fines, 
electronic monitoring etc, have by proportionalists been recognized as alternative 
punishments and not merely as alternatives to punishment, means that there are 

great differences in the objective appearance between the possible punishments that 

2 

should be arrayed. Secondly, punishments within a certain type can obviously 
differ very much in severity. The severity of imprisonment will usually vary with its 
duration, a fine with the quantum of money, and so on with regard to other 
punishment types. Together, these two facts imply that one cannot simply assume 
that the scaling of punishment in severity follows the different types of sanction. 
That is, for instance, that imprisonment is always more severe than alternative 
punishments. It certainly makes sense to ask how a minor period of imprisonment 
should be assessed in comparison to a large fine or a long period of probation under 
onerous conditions. Answers to these questions presuppose a theory of how 
punishment severity should be assessed. 

As was the case with regard to the question of how crimes should be 
compared in terms of seriousness, a number of researchers have approached the 
question by adopting techniques to surveying popular perceptions of the severity of 
various sanctions. In one of the first tentative explorations of this kind, Sebba and 
his colleagues asked a number of respondents to provide scores for each of thirty- 
six penalties, varying from a 10$ fine to the death penalty, in accordance with its 
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